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UNITED STATES OF AMERICA, 

Appellee, 

-against- 

EDUARDO BERMUDEZ, JOROK VIVAS and 
ISRAEL DIAZ-MARTINEZ, 

Appellants. 

______ 

t 

STATEMENT AND FACTS 


The defendant, Inrge Vivas, was Indicted in the 
United Stales Pi strict Court for the Eastern District of New 
York under indictment number 7*1 Cr. 403, which wa3 filed in 
that Court Clerk's Office on May 30, 197*1 (A-9), alleging 
two counts which were recited at Count One and Count Six 


of that indictment. 

Count One of the indictment alleged: 

On or about between the 31st day of October, 1973* 
and the 1st day of May, 197**, both dates being approximate 
and Inclusive, within the Eastern District of New York and 
elsewhere, the defendants EDUARDO BERMUDEZ, JORQE VIVAS also 
known as Jorge Pooos, ISRAEL DIAZ-MARTINEZ, MANUEL FIFFE also 
known ao "Ffiefel", VICTOR BLANCO also known as "Red', and 
LUIS FELIPE MIRANDA, together with Juanita Diaz also known 
an "Jenny", herein named as a co-ccnsplrator but not as a 
defendant, and others, did knowingly and Intentionally con¬ 
spire to violate Section 841(a)(1) of Title 21, United States 
Code. 

1. It was a part of said conspiracy that the defend¬ 
ants and co-conspirators would .cnowlingly and intentionally 
distribute and possess with intent to^distribute cocaine hydro- 
cloride, a Schedule II narcotic drug controlled substance. 











2. II was further a part of said conspiracy that the 
defendants and co-conspirators would conceal the existence of 
the conspiracy and would take steps designed to prevent dis¬ 
closure of their activities. (Title 21, United States Code 
Section 846). 

Count Six of the indictment alleged: 

On or about the 20th day of November, 1973, within 
the Eastern Diotrie* of New York, the defendants EDUARDO 
BERMUDEZ, JORGE VIVAS, also known as Jorge Posos, MANUEL 
FIPFE, aluo known as "Pfiefol" and VICTOR BLANCO, also known 
as "Red" did knowingly and intentionally possess with intent 
to distribute approximately 1/2 kilogram of cocaine hydro- 
clorlde, a Schedule II nurcotic drug controlled substance. 
(Title 21 United St; ten Code, Section 841(a)(1) and Title 
10 United States Code Section 2). 


Trial was held before Chief Judge Jacob Mlshler and 
a Jury on October 15, l6, 17, 18, 22, 23, 24, 25 and 2o, 1974. 
On October 26, 1974 the Jury returned a verdict against de¬ 
fendant Vivas Tof guilty as to Count One, the conspiracy 
count, and not guilty as to Count Six, the substantive count. 








It 


POINT 1 

Count One of the Indictment 
is insufficient on Its face. 


Count One, the con piracy count of this indictment, 
is insufficient on its face. Pule 7, F. I?. Cr. Proc. 

The defendants moved to dismiss the Indictment before 
trial on a bail reduction motion and at the trial (October 
5, 1974, 2PA-3PA), th’ trial court denied the motion (October 


lb, 1.974, 


The indictment mu ;t allege facts including an overt 


act which the Government must nrovo at trial. 

United dates v. Torres, 

703 F. Pd 11,10, U?5 (? Cir. 1975). 

The indictment does not allege any overt act an i mu't 

be dismissed. 
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POINT II 


There was no evidence upon which 
to indict defendant Vivas on the 
consDiracy count. 


It should bo noted here that on a motion to discuss 
the indictment for its failure to allege facts including a failure 
to charge an overt act under tho conspiracy fount (October 15* 197M 
(22A) the Government asserted that tho overt act upon which tho 
conspiracy indictment was basod was the substantive count, (Count 
Six) (October 15, 197h, 23A). The Government asserted that the 

I 

"substantive count act on November 20, 1973; that that was an act 
in furtherance of the conspiracy; that we assumed that the defendant 
had met with his co-conspirators at some prior date, so that the 
substantive act that occurred on November 20th would be forthcoming." 
(October 15, 19?**, 25A) (Underscoring added). Jorge Vivno, however, i 
had not given any testimony before the grand jury. 

I 

The consoiracy count of tho indictment was not based 
on any,testimony whatever but on an assumption by the Government* 


Thore was 


"no substantial or rationally persuasive 
evidence upon which to base its indictment." 


t 
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POINT ITI 


The introduction by the Government of testimony of; 
and the physical display of evidence of a subsequent crime by 
defendant, VIVAS; an untried and unproven crime which took place 
after the alleged connniraoy was over; and which crime was* neither 
mentioned, included or set forth in tho indietraent; is so highly 
prejudicial and so destroyed tne right. of the defendant, VIVAS; 

(who never took the stand) to a fair trLal, that the conviction 

should be reversed. _ 

fount 1 of the indictment charges a cousniracy by 
the defendant, VIVAS, et als between October 31i 1973 and Kay 1, 
1974. 

Count 6 of the indictment charges a possession with 

intent to distribute 1/2 kilograms of cocaine hydrochloride by 
defendant, VIVAS, et als on the 20th day of November, 1973. 

The jury acquitted the defendant, VIVAS, of the.poe- 
aession, with intent to distribute cocaine on tho 20th of November, 
1973. This leavoa open the question of conspiracy as charged in 
Count l of the indictmont and the testimony of every witness 
produced at the trial shows that defondant, VIVAS, was not part 
of and had no dealings with any person mentioned, including any 
government agents except on November 20th, 1973 ®nd not before. 

Special agent Abbott met with Blanco at 4:30 ?.M. on 

October 31 st, 1973 (Pg 224 of transcript). 

Special agent Abbott a,ain met Victor Blanco on November 
2nd, 1,73 at which time he mrt ono, Manuel Fiffe, who gave him a 
package wrapped in brown paper containing a plastic bag with white 
powder which was, according to Abbott, low quality cocaine, (p>1 
232 of transcript.) 
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I 


opoeinl agent Abbott, Fifi'o and Blanco arranged for the 
purchase of one ounce of cocaine at an agreed $675.00 (pc.238 of 
transcript) and agent Abbott paid Fiffe the 'sura of $675.00 for the 
alleged cocaine (og. 245 o! tran script.) 

Special agent, Abbott, again speaks with Blanco on 
November 8th, 1973 concerning a shipment (pg. 249 of transcript) 
250-251. 

Special agent Abbott and Blanco call at store at 293 
Grand Street (Pg 253-4 of transcript) and inspect and discuss price 
of cocaine as per sample exhibited by Fiffe - November 12th, 1973. 

Special agent Abbott purchased four and ono half ounces 
of cocaine from Fiffe and Blanco for $2900.00 (pg.283 of transcrint 
through 286.) 

On November 20th, 1973 Abbott states Vivas was in store 
with l 'i ffe, Blanco, Agent Abbott and Bermudez (pg 302 transcript). 

On November 20th, 1973 agent Abbott states Vivas wanted 
$12,000.00 for what he, Abbott said was 1/2 Kilo of cocaine (pg. 545 
of transcript). 

On November 23rd, 1973 agent Abbott ugain saw Blanco and 
tried to arrange meeting with Bormudez (pg. 365). 

On tho 26th of November, 1973* agent Abbott met with 
Blanco (d ;. 366). 

Special agent Abbott states he never saw, heard fr.rni, 

• 1 

heard of, or had any dealings with Vivas before November 20th, 1973 
(pg. 452 through 471). 

I 

On October 15th, 1974, the Government stated that it 
intended to introduce evidence seized at the home of defendant, 

Vivas. Objection was made to the introduction of any of the articles 
seized as irrelevant and prejudicial to defendant, Vivas (pg.leA 
through 21A). 
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On October 21st, 197k, over the oojection of counsel, 
the Government was allowed to introduce and offer testimony of 
the seizure in defendant, Vivas' home of a sealed elastic container 
with traces of cocaine, a vial with a cocaine spool, ? containers 
of toric Acid which agent Greenan stated on pg. 1004-1005 was to be 
used to matte , larger volume of cocaine, a heat sealer which agent 
Greenan stated is used to seal elastic bags in cocaine business, 

Dg. l'J09; a scale which agent Greenan stated is used in cocaine 
business and six large bags of lactose, pg. 1014, which agent 
Greenan says is used in cutting cocaine. All this testimony given 
to the jury over counsel's objection and then olaced on The Governmen 
Counsel table, not four feet from the Jury to the end of the trial 
and up to the verdict. 

The Court on October 21st, 1974 refused to allow 
counsol to introduce evidence evidence to show the jury that 
defendant, Vivas, was only charged with the possession of the exhi¬ 
bited articles; that his guilt was not even proven; that the alleged 
possouelon wa . after the co.i.-.airacy had ended and was not. a part 
til roof, pgs. K'lb through 1021. 

When the Court allowed the Government to introduce 
into evidence and then exhibit an imposing array of material and 
articles together with statements by the Government expert witness 
agent Greenan; that they are all used in the cocaine business, 
and t.h< se articles are thru permitted to be laid out on the 
Government Counsel table in ull their massive, eye-catching julk; 
not four feet from the jury to the end of the trial, then this is 
such prejudicial error and so damaging an attack on the credibility 
of a defendant who did not take the stand, that he cannot be t-aid to 
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j 

have received •"> fair trial. Dofondant, Vivas, was not convicted of j 

, i 

a conspiracy, ha was convicted and found guilty of possessing 6 

t 

bag 3 of lactose, 2 containers of boric acid, a scale, a heat sealer, 
a trace of cocaine and a vial with a cocaine spoon. This was not 
part of the conspiracy. The conspiracy was over long before June 
14th, 1974, and the Court so stated, pg. 993. The value judgment 
made ny the Court in allowing this evidence into the trial with its | 

I 

subsequent exhibit was gravely prejudicial and rendered the trial 
of the defendant, Vivas as well as Bermudez and Martinez, fundamentally 
unjust. There is no connection between this offense and the offense, 
charged in the indictment. The Jury found the defendant, Vivas, 
not guilty of Count 6 of the indictm nt. Therefore, it must follow 
that the only period remaining in which defendant, Vivas, would be 
part of a conspiracy would have to be piior to November 20th, 1973, 
a period during which no one implicates defendant, Vivas, in any 

I 

way, shape, form or manner, not agent Abbott, not any other government 

t 

agent, or any witness produced by the government. No one states 

I 

] 

defendant, Vivas, had part in any transaction, dealing or conspiracy* 
How then does it follow that he is found guilty when the jury deli¬ 
berated at length? Only because of the inference that anyone with 
so much lactose, boric acid, heat sealer, scale and his own cocaine 
obtained by a later search warrant must be in the cocaine business 
and part of any conspiracy. The jury was not advised and the Court 
refused to permit counsel to bring to their attention that the rie- 1 
fendant, Vivas, was facin'' trial and had not been found guilty 
of the possession jf those articles. In effect, hat array oi 1 

evidence fairly screamed at the Jury that Vivas must be a dealer in 
cocaine and part of a conspiracy. 


i 

l! 

!i 


r 
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Without the introduction of this irrelevant cut highly 
and prejud. jial testimony and the placing bol'ore the jury of the 
i moon in': array of 6 lurg * plastic bags of lactose, ?. contain is a 
boric acid, a no til scale, a heat sealer, a sealed container wit 
traces of cocaine, a vial with a cocaine spoon; all patiently ex¬ 
plained to the Jury over counsel's o: joction, to bo used in oxten 
and cutting cocaine in the cocaine business; there would not have 
been a convection of the defendant, Vivas. 

The jury was dazzled by this exhibit, and no layman c 
erase it from his mind or visual memory in their de I ioeration::. 
The conviction should be reversed. 

The Anpollant on the ?t r l'olloving this page, 
submits to chit; Court cited cases hoard in the United States 
Federal Court system in support of Anpellant's argument that the- 
introduction of evidence gathered on June 14th, 1974 after the 
aonsoiracy had terminated was illegal and prejudicial. 





, 



In McCarthy The Court hold that: " Evidence of Collateral crime 
unconnected and unrelated to offense charged is inadmissible; such 
evidence is irrelevant prejudicial since it ordinarily does not 
tend to establish the commission by accused of offense charged and 
its tendency to prejudice the trier of fact outweighs its probative , 
value." United Jjtates v* McCarthy 470 F. 2d 222, 223 (6th Circuit) 
1972. ' 

-- - — ■■ — . . ■■■ ■■ — ■ . . 

| 

1. 

The rule of McCarthy has been adopted and approved in 

I 

numerous Circuits and Cases, United St ates v^ St ephens 4 92 F. 2d 
1367, 1379 (1974). 

In the Harris case, The Court of the 4th Circuit held that: 

"•••it is inconsistent with traditional concept of fair trial to 
permit introduction of any evidence which might influence jury to 
convict defendant for any reason other than his guilt of specific 
offense with which he is charged." United States v. Harris 33 1 
F.2d 183 (4 th Circuit) 1964 , at p. 187. 

V. : 

In the Osborne case, The Court of the 8th Circuit held that: 

"The general rule, subject to certain exceptions not here applicable, 
is that placing before the jury evidence of other crimes committed 
by the defendant constitutes prejudicial error. Marshall v. 

United States, 360 U.S. 310, 79 S. Ct. 1171} Kraft v. United States,! 

I 

8 Cir., 238 F.2d 794, 801-802; Kempe v. United States, 8 Cir., 151 ( 

F.2d 680,697; Thurman v. United States, 9 Cir. 316 F.2d 205; United 
States v» Kum Seng Seo, 3 Cir., 300 F.2d 6?3» 625* 

In Michelaon v. United States, 335 U.S. 469 , 475, 69 S. CJ, 
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? 13, 218, 93 L.Fd. 168, the Court holds: "Courts that follow the 

i 

common-law tradition almost unanimously have come to disallow re¬ 
sort by the prosecution to any kind of evidence of a defendant's 
evil character to establish a probability of hia guilt." Os borne 
v. United States 391 F.2d 111, 1965 at P\ H7» 

I 

In the Kempe case The Court of the 8th Circuit held that: "The 
general rule is 'hat in a criminal prosecution proof which shows or | 
tends to show that the accused is guilty of the commission of other 
crimes and offenses at other times, even though they are of the 
sane nature as the one charged in the indictment, is incompetent 

j 

and inadmissible for the purpose of showing the commission of the 

* 1 

particular crime charged. The accused is to be convicted, if at 
all, on evidence showing his guilt of the particular offense charged 
in the information. It is not comnetent to prove that the accused 

| 

committed other crimes of a like nature for the purpose of shov/ing 
that he would be likely to commit the crime charged in the 
information. Evidence of other crimes compels a defendant to meet j 
charges of which tho information or indictment gives no information 
or indictment gives no information, confuses him in his defense 
and raises a variety of false issues. Thus, the attention of tho 
Jury is diverted from the charge contained in the indictment or 

I 

information." Kempe v. United States 151 F.2nd 680 1945* at p. 637. 

- - - ■■ * -" ■ - - 1 - j 

The rule of Kempo has been adopted in KRAFT v. Unite d 

States of America 238 F.2d 794, 801 802 19 36. 

* .. ' i 

In the case of Modern Reed & Rattan Co., Inc. The Court held that: 

. i 

"They were charged with specific violations of the statute and were , 

entitled to be tried only for those offenses and upon nothing but 










. ’ • ... •*£ .. *•©{*• ■ 

t 

comontont evidence. ’doyd v. United States, 142 U.3. 450, 12 3* Ct. 

i 

292, 35 L.Ed. 1077. The general rule applicable to them is that I 

i 

evidence of the commission of a wholly separate and independent 
crime even though of tho same nature is not admissible. Kernne v. 
United States, 8 Cir., 191 F.?d 630; Fnbacher v. United States, 

5 Cir., 20 F.2d 736. Sound policy in the admLnistration of tho 
criminal law underlies thin well established principle and little 
is to be gained by pointing out that its exclusion can hardly j 

be justified on the ground of irrelevancy. Nor should we fail 
to notice a plain error so far reaching because no objection was 

i 

taken." U nite d_§tates v. Mod ern Reed & Rat tan Co.,__Inc., et al 
159 F.2d __6§6, 658 (2d Circuit) 1947. 

In the case of John T. Goodwin, The Court held that: "The federal 
courts have established as a "universal rule" the .vise principle 

that "evidence of the commission of a wholly separate and indeoendeht 

I 

crime is not admissible as a part of the case against the defendants" 

( 

2 C. Wright, Federal Practice and Procedure, Criminal section 410, 
at 123. The reason for the rule is, of course, that an accused's 
guilt or innocence as to a particular crime should be dotormined 
solely on the basis of evidence relevant to that crime; a jury 
should not be permitted to convict an accused because it believes 
him to be a person of bad character or because of a notion that, 
since he committed some other similar crime, he must also have com- j 
raitted the crime for which he is on trial. The wisdom and justice 
of the rule are unchallenged. United States of America v. John T. 
Goodwin 492 F2d 1141. 1148, 1149. 1 150. 11 51, 1152, 1153, 1154, 1155 
0-974) Fifth Circui t. 

* I 

i 

f 


12 
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it 

■' 

it 

ii 

■I 



t 

i 

i 

In thn cnse of Erwing, The Court held that: " Aopellant Erwing 

{ 

contends n this appeal that the district court committed orojudicial 
error in the admission of testimony and exhibits relatin to a 
narcotic offense not set forth in the indictment. We have reached ; 
the conclusion that such contention must be upheld." Erwing v. 

United States 296 F.2d 320,323, 324. (1961) 9th Circuit. 

I 

In the case of Broadway, the Court held that: "We start with the 

i 

general rule which is of course that evidence which shows or tends i 
to show commission of crimes not charged is inadmissible in a trial 
for a particular crime, .••" United States v. Broadway 477 F.2d 
991 (1973) 994 5th Circuit. 

In the case of O'Dell The Court held that: "...It is argued that 
the evidence tended to show that aopellant had committed a crime 
independent of and unconnected with that for which he was on trial 
and therefore it wau inadmissible. Of course, an accused cannot be 
convicted upon evidence that he committed another offense; and 

I 

ordinarily evidence tending to show the commission of a crime wholly 
separate from, independent of, and without any relation to the one 
laid in the indictment or information in the case on trial is not 
admissible...." p*Dell v. United States 251 P.2 d 7 04> 707 10th 
Circuit, 1953. 

} 

In the case of Jacangelo The Court stated: "Second, the evidence of 
involvement in other crimes was intrinsically inadmissible as highly) 
prejudicial information about a collateral matter not connected with 
the offense charged. Brown v. United States, 3 Cir., 1936, 33 F.2d 
383; Helton v. United States, 5 Cir., 1955, 221 F.2d 333. This was ' 
a far more serious matter than the technical objection to the 
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statement as hearray. To inform the jury of prior crimes of a 
defendant io, in the view of the Supreme Court, so improper and 
so prejudicial that a mistrial must be declared, even when the 

I 

jurors assert that they can and will disregard that information." 
Jacangelo v. United States 281 F.2d 574.* 576 577 j>rd Circuit I960. 


In the case of Eley The Court stated: "The admission of evidence of j 
convictions unrelated in time or of specific acts was er^or, It 

i 

may not be justified by the rule applicable to cases where guilty 
knowledge or intent is an essential element of the crime charged 
so that acts similar in character and related in time may aid in 
disclosure of intention. Convictions in 1930 can have no possiole ! 

i 

bearing upon alleged law violations in 1938* and accusations of 

{ 

spocific law violations in 1938, with which the appellant is not 
charged, and of which he does not stand convicted, must be excluded 

j 

on the often asserted ground that while an accused must be preoired 

to meet an attack upon his character as evidenced by his reputation, 

ha cannot fairly be required, without notice, to defend against every 

possible aepersion which may be made against him. Nor can proof of 

an unlawful act, wholly unrelated to the crime charged, be considered 

| 

admissible on any ground. The cases cited by the government, wherein 

I 

defendants have testified and, upon a Droper foundation being laid, 
have thereafter been impeached by evidence that challenges their 

, 

credibility, are not at all in point." Eley v . United States 117 
F.2d 526, 528, 529 6th Circuit 1941. 


In the Ralls case the Court stated: " The Courts have long recognized 
that proof of other crimes committed by a defendant may prejudice thei 
defendant with the members of the jury and deny him a fair trial. As 


-14- 


A 




the Supreme Court stated more than eighty years ago: 


’Proof of (other crimes committed by the 
defendants) only tended to prejudice the 
defendants with the jurors, to draw their 
mir t away from the real i sue, and to 
prouuce the impression that they wore 
wretches whose lives were of no (real) 
value to the community, and who were not 
entitled to the full benefit of the rules 
pxescritaed by law for the trial of human 
beings charged with crime involving the 
punishment of death.' 

Bojd v. United States, 142 U#S. 450, 453,12 S.Ct. 292, -?95» 35 

L.Ed. 107? (1392). In Michelson v. United States, 555 U.S. 469, 

69 S.Ct 213, 93 L.Ed. 168 (1948), the Court made it clear that 

unlesa the defendant himself opens up the issue of his character, 

the prosecution is absolutely prohibited from intorducing any 

evidence on the subject. Thus, as a general rule, the law 

'simDiy closes the whole matter of character, 
disposition and reputation on the prosecution's 
case-in-chief. The state may not show defen¬ 
dant's prior trouble with the law, specific 
criminal acts, or ill name among his neighbors, 
even though such facts might logically be 
persuasive that he is by propensity a probable 
perpetrator of the crime. The inquiry is not 
rejected because character is irrelevant; on 
the contrary, it is said to weigh too much 
with the jury and to no overpersuade them as 
to prejudge one with a bad general record and 
deny him a fair opportunity to defend against 
a particular charge. The overriding policy of 
excluding such evidence, desoite its admitted 
probative value, is the practical experience 
that its disallowance tends to prevent confusion 
of issues, unfair surprise and undue prejudice.' 

Id. at 475-476 (footnotes omitted). 

The Court of Appeals for the Second Circuit has recently had 
occasion to discuss this issue in a case very similar to the 
instant case. In United States v. Harrington, 490 F.2d 487 (2d 
Cir. 1973)...." 

Ra lls v. Manso n 375 F. Supp . 1271, 1287 - United States District 
Court, D. Connecticut 197*+• 
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ADDITIONAL CITATIONS: - 

l ~' * 

United States v. Lawrence 430 F»2d 638 1973 5th Circuit 
United States v. Hines 470 ?, 2d 225 1972 3rd Circuit 











POINT IV 





' r-5 .r •■ 


The Annnl l'int., Vi van, joins in the brief 

of Anno : lent Bermudez in toto and vl th 

special reference to Points VI, X and XII 
contained therein. 


CONCLUSION 


Judgment of conviction should be 
reversed and the indictment dismissed. 


DATr,D: Brooklyn, New York Respectfully submitted 

Lay 23rd, 1975 Thomas R. Matarazzo 

Attorney for Appellant, Vivas 
220 Court Street 
Brooklyn, Hew York 11201 
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TIKE A M. 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK _ 

UNITED STATES OF AMERICA 

- against - 

, EDUARDO BERMUDEZ, 

, JORGE VIVAS also known as 
Jorge Posos, 

ISRAEL DIAZ-MARTINEZ, 

MANUEL FIFFE also known as 
"Pfiefel" , 

VICTOR BLANCO also known as 
"Red", and 
LUIS FELIPE MIRANDA, 

Defendants. 

THE GRAND JURY CHARGES: 


COUNT ONE 

On or about between the 31st day of October, 1973, 
and the 1st day of May, 1974, both dates being approximate and 
inclusive, within the Eastern District of New York and else¬ 
where, the defendants EDUARDO BERMUDEZ, JORGE VIVAS also known 
as Jorge Posos, ISRAEL DIAZ-MARTINEZ, MANUEL FIFFE also known 
as "Pfiefel", VICTOR BLANCO also known as "Red", and LUIS FELIPE 
MIRANDA, together with Juanita Diaz also known as "Jenny", herein 
named as a co-conspirator but not as a defendant, and others, 
did knowingly and intentionally conspire to violate Section 
841(a)(1) of Title 21, United States Code. 


Cr. No. 


(T. 21 

U.S.C., 

§846 and 

§841 (a) (1) 


T. 18 

U. S. C. , 

§2)) 
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INDIC I’MENT 


1. It was a part of said conspiracy that the defendants 
and co-conspirators would knowingly and intentionally distribute 
and possess with intent to distribute cocaine hydrocloride, a 
Schedule II narcotic drug controlled substance. 

2. It was further a part of said conspiracy that the 
defendants and co-conspirators would conceal the existence of the 
conspiracy and would take steps designed to prevent disclosure 

of their activities. (Title 21, United States Code Section 846). 

COUNT TWO 

On or about the 5th day of November, 19/3, within 
the Eastern District of New York, the defendants VICTOR BLANCO, 
also known as "Red" and MANUEL FIFFE, also known as "Pfiefel" 
did knowingly and intentionally possess with intent to distribute 
approximately one ounce of cocaine hydrocloride, a Schedule II 
narcotic drug controlled substance. (Title 21 United States^ 

Code, Section 841(a)(1) and Title 18 United States Code Section 

2 ) . 

COUNT THREE 

On or about the 5th day of November, 1973, within 
the Eastern District of New York, the defendants VICTOR BLANCO, 
also known as "Rod" and MANUEL FIFFE, also known as "Pfiefel" 
did knowingly and intentionally distribute approximately one 
ounce of cocaine hydrocloride, a Schedule II narcotice drug 
controlled substance. (Tide 21 United States Code, Section 
841(a)(1) and Title 18 United States Code Section 2). 
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COUNT FOUR 


On or about the 12th day of November, 197 3, within 
the Eastern District of New York, the defendants VICTOR BLANCO, 
also known as "Red", MANUEL FIFFE, also known as "Pfiefel" and 
LUIS FELIPE MIRANDA did knowingly and intentionally possess 
with intent to distribute approximately 1/8 kilogram of cocaine 
hydrocloride, a Schedule II narcotic drug controlled substance. 
(Title 21 United States Code, Section 841(a)(1) and Title 18 
United States Code Section 2). 





INDICTMENT 


COUNT FIVE 

On or about the 12th day of November, 1973, within 
the Eastern District of New York, the defendants VICTOR BLANCO, 
also known as "Red", MANUEL FIFFE, also known as "Pfiefel" and 
LUIS FELIPE MIRANDA did knowingly and intentionally distribute 
approximately 1/8 kilogram of cocaine hydrocloride, a Schedule 
II narcotic drug controlled substance. (Title 21 United States 

Code, Section 841(a)(1) and Title 18 United States Code Section 
2 ) . 
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INDICTMENT 


’ COUNT SIX 

On or about the 20th day of November, 1973, within 
the ^..^tern District of New York, the defendants EDUARDO 
BERMUDEZ, JORGE VIVAS, also known as Jorge Poses, MANUET. FIFFE 
also known as "Pfiefel" and VICTOR BLANCO, also known as "Red" 
did knowingly and intentionally possess with intent to dis¬ 
tribute approximately 1/2 kilogram of cocaine hydrocloride, 
a Schedule II narcotic drug controlled substance. (Title 21 

United States Code, Section 841(a)(1) and Title 18 United 
States Code Section 2). 
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PRiCtCDINCS 

5- 30-74 Before WEINSTEIN - J - Indie tn* Jut filed ordered sealed by the _ 

Court - Bench Warrant'- Ord ere d a nd Iss ued for all defts._•_ 

6- 21-7 4 ^eforcilTSin^GIL*1 - pcs' .cLU<y!-r_dei>s JiKP.Ml^ET;YIYAS_ 

present without coons**'! S*;..led /nd_lctiV'Qnt order ed o pened - ___ 

_Int erpreter F.. i<odr pr.o -.cn!, - '’Utt. ndy i sod dcft_s_pf_ 

their rights - arrnlene.'r.i •_«.iai: : .nu-‘d to, .Tune 24 1 >*74 (3 9;30 am . _ 

Bail set at $250, WOO cr. tr> doits BLk'-C PFZ & VIVAS.____ 


6-24-74 Notice of Appearance filed TV I VAR )__ _ _________ 

6-24~74 Before MISHIJ'.K, CM J - car.*- cul’od - .lefts Bi'.i’.Nl IDKZ , VIVAS & ELANCI 

present - Int~J?pretcV’’hfrNo-iiT J;*.n"present for the defts - counsel _ 

~f ord^ffvIVAS "preson t ~d* fl _ V r.VA S an*/, it;: tori and enters a pi on of 
~not guilty - bTiTlet'TT$1,0,000 i-/K Lord t! wife to sign ns ( A 
••Vie tv* and si r i' th*' i- i to :*!«-• Vosc *• •-evr re* r f 'S * yr> counsel_ ^. a _. 
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& BLANCO - pleading adjd wothout dale aq to deft 


in t a 


bond or 


. J, - C rd er appointing co unsel f 11 ed (BE R MUDEZ) __ 

T.- Order appointing counsel fll ed ( B LANC O)_ 

retd and filed- executed (ISRAEL DIAZ-M/ffiTIKEZ) 


ISHLER. CH.J.- Cape called- Deft Diaz-Martinezl and coun 


nned and enters a plea of not gullty-Eall sc 


and a 


_v: i f o of deft t o sign a 3 surety- Def t haa u nti l. 

n _ c er^oly_to_t he Jha il _C5 nd i tiDD _ 

otic e of appe arance file d (DIAZ - HARTINEZ) _ 

Petitions for writs of habeas corpus ad proseuauendun 


ISIXER , CH . J.- Writs issued , ret, 7-8- 74 ( MIRANDA And FIF 
SC HUFFMAN.MAG.- Crder for acceptance of cash ball f 


nqistrates Proceeding and Certified copy of Warrant 


; of Louisiana and filed (EDUARDO 


t in hie 


at 4:00 Pd.;, 



Mr fore M 

ISHLER. CH.J.- Case called- Deft. FIFFE and d 

eftw: 

IRAN 

DA 

Lth counsel 

- Court aooointed Legal Aid a3 counsel for tJhe deft l! 

I 

IF 

it a ip refer 

Emil Rodriquez present for deft FIFNE- Both 

[deft. 2 

an] 

]ni 


-76 i 


•741 


each enters n plen_of not guilty- Bnil__not nt ^0,000, 

to bot h deft- Tr ial set f o r 9-30-76 _ 

Not i ce of appearanc e f 11 ed (MIRANDA) t 1 <s _ 

Writ retd and file cFt rirrE) 


Writ retd and filed-executed (MIRANDA) _ 

_JE^IaXSKLE5»_CH»J^- Qrd£iL-gppoln.tlng counsel filed . (Eli 
Certificate of Engagement filed -above case set down 


for Scot. 30, 1976 at 10:00 am in courtroom #5. signe 


Judge Jacob Mishler dated July 9, 1976. (attys notifi 


Before MISHLER, CH J - case called - motion for reduction of b^il 
as to deft BERMUDEZ - bail reset at $100,000 surety Ccjmpany bor 


Writs retd and filed - Executed ( Miranda) (Fiffe) 


Before MISHLER, CH J - case called - motion for reduct 
to deTtliERMUDEZ - motion argued - decision reservecT; 


Before MISHLER, CH J - case called - notion for reduction o 


to deft Miranda - Bail is modified to $50,000 personal bond 


secured by a cash deposit of $5,000.00. 


Hrr.intr.fchen' Pile 74 m 9 76 I nserted Into CR_TIle_ 

of"Motion" fiTe J" ret. T.^2J-76, ior Inspect ion 
!-*• i: h« » l)?.;y-v.art i nor. )- - - - 

















































DAT* 


prochoinoi 


CRiMiN-.;_ DOCKET 

i 

DATS 

P/K>CIjCDINO» 

8-lC.-74| Before Mishler, Ch J - case called - motion for reduction ot bail 

A | argued (Victor Blanco) On application by the Govt the ball is 

* | reduced to $10~,000 P/R Bond signed by defts sister. 

-Refore MTSHLER.CH.J.- Case called- Motion for an order pursuant to 

Rule 1 6 argued- notion granted and denied as indicated on record 


'( DIAZ-MARTlNEZj 

9-9-74 

Notice of notion for severance, etc, filed rete. 9-13-74_(jDJA Z-MARTIN 

9-17-74 

Before MISFLER.CH.J.- Case called- Motion for r,overknee ar,;ued=-nal:lr 
denied(ISRAEL DIAZ-MARTINEZ) 

9-20-74 

By MISHLER, CH.J.- Order appointing counsel filed(FIFFE) 

9-20-74 

Petition for writ of habea j corpu . ad pro couendma iLLLcd-- (PLF-F-E) — 

^-20-74 

By WEINSTEIN, J.- Writ issued d ret. 9-24-74 (FIFFE') ' .. 

*-24-74 

Writ retd and filed- executed (FIFFE> ' - 

9-24-14, 

^Petitions for writs of habeas corpus ad proseuquondum filed 
(BLANCO, MIRANDA and FIFFE) 

9^247-74“ 

Bv MISHLER. CH.J.- Writs issued, jret. 9-25-74 (above 3 deft.s) _ 

9-26-74 

Petition for writ of habeas corpus ad Prosequen.duuL_.as to_.dcfts 


BLANCO, MIRANDA FIFFE Filed. 

9-26-74 

Bv JUDD. J.-Writs issued ret. 9-28-74 as -to defts BLANCO j__MIRANDA_and _ 

9/26/74 

FIFFE._ __ — _.. < t . 

Petition for Writ of Habeas Corpus Ad Prosccuddum filed ( V. BI.ANCO. 

9/26/74 

Bv JUDD.J.- Writ issued, ret. 9-27-74 - 


A . , 

__Bc.fors-Judd J - case called - de£jts.&. counsaxa.presentr,~-_ndd.-- 

to Oct. 4, i974 for motions and Oct. 15, 1974 for trial. 

10/1/7-: 

Writs retd and filed executed (BLANCOf21.._£IFi'£(2_X*_^nd_ilIil.AIiDA) - 

XO-9-^4 Notice of Appearance filed as to deft BF.RMUDE*.. - 

10-7- 7 k Notice of Motion filed for revlew_of_hiliL.—eLc_»_Xxiit._lQ^4-746 -- 


deft Bermudez. - 

10-3-7 

4 Petition for Writ of Habeas Corpus Ad Prosequendum filed(FIFFE) 

10-3-7 

4 Bv MISHLER. CH J - Writ Issued, ret. Oct. 7,_ 1974 (FIFFE),, _ - 

10/4/74 

Before MISHLER, CH.J.- Case called- Motion by^eft_Dj.azgMartinez_f.9F-. 
a <;fnr(>ranrp argued- motion ddnied - deft BERMUDEZ _ ar.d coun'.el—pre.u n* 


interpreter present- motion for reddetion of bail argued- bail rcd.uc« 


to $50,000.00 cash, deposit of $5,000.00- with the wife aid mother in. 

w 

signing as surety-Also wife and mother in law to surrender passports 

10-8-74 

Writ retd and filed - executed (Fiffe) - 


/ ^ //- ) . - 


-Ba- [•- /( J .._ _ 












CATC 


DOCKET 


rpoccx.'oiNoa 


1.Q.7-1/7 1\ Byf cre_ MISHLERCH.J.- Case c all ed- Dcfts BERMUDEZ f VIVAS rf nd DTA 

_■ ’ART INEZ pres ent with counsel - Inter preters presen t- Trial resu med 

_deft DIAZ-HAR TINE Z f or severance is de nied- Motions by de 


fts 


VIVAS end DIAZ-MARTINEZ for p. mistrial is denied- Trial contd to 10/2: 
ct 10;00 A.M. “ ~ “ 


—lfM2.2r ?4—.lier^re-MISmER^. -CH-J - cas e called - .defts BE RMUDEZ , VIVAS A 

_1_ BJ A-Z -MAR TINEZ present with counsels - Interpreters J.Guma and 

_; Emil Rodriguez present - trial resumed - Covt re sts - motion by 


clefts BERMUDEZ & VIVAS to dismiss counts 1 and 6 is denied - 


Motion by deft DIAZ-MARTINEZ for severance, mistrial and dismissal 


I i s _dpnicd - Trial continued to Oct. 23, 1974. 

_E o ■ _> rcMISHLER CH J - cas e c alled - d cf ts pre sent with c o unsels 

_i trioi resum ed - Int erpr eters- Guma & Rodriguez present - defts 

_Eeri...: acz A Vivas rest.Motion by deft Diaz-M artinez for mi s tr ial 


A_ s _ cc riied. D eft Diaz=Martln rests - trial contd to Oct.24,1974. 


:0/24/ 74 Sofore MI SHLER, CH.J .- Case called- defts BERMUDEZ, VIVAS, and _ 

_>D IA Z-HA I T IN EZ , pr es ent with counsel- Interpreters present- Trial resur r 

_i Gqvt_ end def ts r eset- Motion by the defts to dism is s the i ndictment- 


_motion.denied- Tria l c ontd to 10 /25/74 a t 10:00 A.M. 


10/24/74 By Hj SiiLER , CH. J .-Ord^tof sustenance filed 


Wi.Z'lV.'. CH.J.. C ase called- Defts BERMUDEZ^J7iYAS_and. DIAZ=2J 

_[_ N EZ p resent with counse l- Int e rpreters present- T ri al resum e d- Ju ry 

. | reti res tofl eKbera te-At 7:30 P;M. j ury ad vised t he c o urt that they w 
l ike to retu rn tomorr ow for further deliberation- Court excused Jury 


_j for coy and are to res ume de liberat ions on 10 /26/74 at 11:30 A.M. 

10/ 25/7,4 Ey N iSHLF. R , CH .J. - Order of Sustenance filed_ 


10/712^ .J.- C ase called- D efts BERMU DEZ, VIVAS and DIAZ- 

_! MART '*..*iZ_p resent wIth c o unsel- I nter preter J. Guma present- Trial re 

_l At 12:15 jury resumed thei r d eliberat ions - 


_I_. for l\ ipoh- At 4: 05 jur y r eturned and r e ndere d a verd ict of g u ilty 

_I_on court 1 as to deft BERMUDEZ, VIVAS a nd DIAZ -MARTINEZ , and n ot gu l 

Sl\.S'V.:k fOtodefts BERMUDEZ and VIVAS- Jury po lled- Jury rHsrhn r 
•' 1 ccii cl iuieu- Mc;np_ o f verdi c t si gn ed b y t he forema n_a nd/)rdered fl 

_ Rpil _rCndi»: ions_con.td r_ A1 1 _motioilS_r5seLTV.ed .uni: 11, senten ce- s cntenco 
ad j d v! tlir.uc date 


1C /z6/74 


10/26/74 


By MISHLER, CH.J.- Order of sustenance filed 
Mo.ror : imi\n: of verdict filed 













\rz 


PHOC.i/DlNCifl 


-7 A ;_thrxnxwrxtxx Peti t ion for Wri t of Hab eas Corpus Ad Prosequendum 

filed (celts Fiffe, VicLor Blnnco & Luis Felipe Miranda) 


m 

'-74 


Bv COSTANTINO J - Writs issued, ret. Oct. 10, 1974 as to Luis 


Felipe Miranda and ret. Oct. 9, 1974 as to Fiffe & Blanco. 


9-74J Notice of Motion filed (deft Israel Diaz-Martinez) for suppressing 
evidence etc. (Yorv/ardecTto~Chambers~) xet. date Oct. 15 1974 


o/74j By CAT0GGI0,MAG.- Order for acceptance of cash bail fiied(EDUARDO BERMUDEi 

;/_ll/|74_ Petitions for writs of habeas corpus ad prosequendum filed (FIFFE, MI RAM 

11/7f4 By MISHLER, CH.J.- Writs issued, ret. forthwith 

I--*-’- 

t -74 Before MISHLER., CH J - case called - motion for vacating search 


warrant, etc. Motion argued and motion denied.(Israel Diaz-Martinez) 


-75 Writs redd and filed - Executed as to defts FELIPE MIRANDA, BLANCO £. 

FIFFE. 

m 

4 Before MISHLER, CH.J.- Case called- Deft BERMUDEZ, VIVAS, MARTINEZ, FIFF1 


BLANCO and MIRANDA present with counsel- Defts FIFFE, BLANCO and MIRANDA 


withdraw their pleas of not- guilty and after being advised of theif 


rights bv the court and on their own behalf each enter a plea of guilty 


to count 1- Motion by govt to sever as to defts FIFFE, BIANCO MIRANDA is 


granted- Trial ordered and begun- Jurors selected and sworn- Interpreters 

*.— 
|6-7 

present- Trial cont to 10/16/74 at 10:00 A.M. 

4 Before MISHLER, CH J - case'called - defts BERMUDEZ. VIVAS. DIAZ - caxtir 


MARTINEZ present with counsels - Interpret—s J. Guma and Emil 

\m 

Rodriguez present - trial resumed - motion bv deft DIAZ-MARTINEZ for a 

severance is denied - motion by defst VIVAS & DIAZ-MARTINEZ is 


denied - trial contd to Oct. 17, 1974. 


4 Before SlSHLER, CH.J.- Case called- Deft BERMUDEZ, VIVAS and DIAZ-MARTIN1 


Interpreters present- Trial resumed- Motion by deft DIAZ-MARTINEZ for a mis' 


is denied- Hearing held on motion to suppress- Hearing contd to 10/18/74 


at 9:30 A.M.- Trial contd to 10/18/74 at ;0:00 A.M. 


74 Govts Memorandum of Law, defts Memorandum of Law in support of 


motion for an order vacating the search warrant issued for 293 grand 


Street and suppressing ail evidence etc. filed received from Chambers 


and returned. 

M 

f- Before MISHLER, CH.J.- Case called- Deft DIAZ-MARTINEZ and counsel presen 

earing resumed- Motion to suppress is granted- Hearing concluded- Defts 


BERMUDEZ, VIVAS and DIAZ-MARTINEZ present with counsel- Interpreters presen 


Trial rojumieo- Motion ly defts P.ERMUDEZ end DIAZ-MARTINEZ for a mistrial 

_. 

denied- Trial c«intd :c 10/21/74 r.t 10:00 A.M. 
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Abi-'O t-t-ciirect 


•» 

! Yes, I did. 

# 

3 

j 

* 

0 Will you sell us when you net. Hr. Bianco end 


•i 

li 

! unuer wnat circumstances. 


5 

1 

A I was taken to Mr. Blanco's residence by an 


6 

informant. We arrived at Mr. Blanco's apartment — 


7 

MR. SUTTON: Objection and move to strike. 


8 

THE COURT: May I have that. 


9 

(Question and answer read.) 

# 

10 

THE COURT: The witnets is testifying to 


1 

11 

matters and events that took place when none of these 


12 

defenJ-nts were present. 


13 

In our law an accused is chargeable only with 


14 

what that accused says and does and not anybody says 


15 

or does or not what anybody says about him. That makes 


16 

sense because criminal liability is a personal thing. 

r 

17 

A man is chargeable with his own actions and own words 

• 

18 

and nobody elses. 


19 

There is one exception among others to the rult 


20 

These defendants are charged with being part of a 


21 

conspiracy. A conspiracy is defined as being a partner 


22 

ship in a criminal venture — a criminal business. 


23 

Now, in a legitimate business every partner is 

• 


24 

responsible for what every other partner does during 

+ 

1 

I 

2a | 

the term of the partnership and for transactions or 


12a : 
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Abbott-direct 214 

conversations that are performed or undertaken in order 
to advance the business. For example, if one of you 
and I were in let us say the grocery business, and 
let us assume I was the man behind the counter and 
I was dealing in the retail trade and selling all the 
cans and beer and butter and bacon, and let us say that 
one of you were the one that went out and bought all 
the merchandise, and one day you decided to buy 500 
cases of canned corn. I do not know a thing about it. 

As a matter of fact, I opposed it because I 
knew, being behind the counter, that we sell only 
three cans of corn a month. Well, if you made that 
purchase 1 1 d be bound by it, even though I knew nothing 
about it because in a legitimate partnership every 
partner is bound by the acts — we call it — within 
the scope of authority of the partners, done during the 
term of the partnership and to advance the business of 
the partnership and so in a criminal partnership. 

Once the Government proves beyond a reasonable 
doubt that the partnership,as alleged in the indictment, 
existed for the purposes and at the time and place 
charged -- the charge is on or about and between the 
31ct day of September and the 1st day of May 1974 — 
and the purpose of the partnership was to knowingly 





1 o 


Abbott-direct 


and intentionally distribute and possess with the inter 
to distribute cocaine hydrochloride, I said that means 
in effect to buy and sell and deal in cocaine, and the 
Government proves beyond a reasonable doubt that 
Mr. Blanco — Victor Blanco was a member of that 
conspiracy — in other words, was a co-conspirator, 
then any accused — I am sorry, I have gone a little 
too fast. 


And further the Government proves beyond a 
reasonable doubt that the transactions, the conversa¬ 
tions were during that term — the term of the partner¬ 
ship — and for the business of the partnership, again 
to deal in cocaine, then any accused that the Govern¬ 
ment proves knowingly and wilfully became a member 
of that conspiracy by proof beyond a reasonable doubt 
is bound by what the conspirators said and did. 

Now, when I say, "knowingly and wilfully 

4 

entered into the conspiracy," it means that the 
Government's proof that the accused was aware of what 
he was doing, aware of the purpose of the conspiracy, 
that it was to deal in cocaine, and entered into it 
knowing it was a violati of law. 

If the Government does not prove all of those 
conditions, just disregard it. 







10 


Abbott-direct 


216 


When I use the word "accused, X use it sin 
gularly or plural. 

If the Government proves all that, then of 
course first the Government must prove that the accused 
became a member of the conspiracy even before you 
even consider it. 

If the Government proves all that, then that 
accused that the Government proves became a member of 
the conspiracy, is bound by the statements and acts 
of the co-conspirators, even though that accused did 
not know that the transaction was about to occur or 
would occur or had occurred, even though he may have 
objected to it and even though he may not have been 

present. 

The analogy is, as I say, to a legitimate 
partnership. You hold this testimony in a cubby-hole 
and see if the Government fulfills all those conditions 
If it does not, just disregard the testimony. If it 
does, then charge it against the accused who is a 

member of the conspiracy. 

MR. SUTTON: May we have a sidebar? 

THE COURT: The jury may be excused. 

(The jury left the courtroom.) 

(Continued on next page.) 


15a 







217 



MR. SUTTON: I believe your explanation of 
the idea of a conspiracy has omitted to express or set 
clearly to the jury the essence of a conspiracy, which 
is the knowing and willful agreement of a party or 
parties that are involved, and is not a falling into 
like an accidental partnership or an informal partner¬ 
ship or anything of that kind and it is not similar to 
a civil partnership in any respect that we arc- talking 
about here. There must be, as I understand it, the 
necessity of a willful, knowing agreement — an 
intelligent agreement of this unlawful enterprise. 

THE COURT: Mr. Shapiro, would you read back the 
part where I said the Government must prove that an 
accused knowingly and willfully entered into the 
conspiracy and I defined what I meant by knowingly and 
willfully? 

MR. SUTTON: I do not think you used the word 


agreement. 


THE COURT: 
MR. SUTTON: 
THE COURT: 
MR. SUTTON: 
THE COURT: 
MR. SUTTON: 
THE COURT: 


I didn't? 

I do not think so. 

Did I use conspiracy? 

You used conspiracy. 

You say I have to use agreement? 

Yes. 

I won’t use it. There are no magic 


16a 
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CiiARO 


words and you cannot give them to me. 

MR. SUTTON: If you defined — 

THE COURT: Get the charge book and I will read 
it word for word from the charge book. I will give it 
to them word for word from the charge book. 

MR. SUTTON: Isn't a conspiracy an agreement? 

THE COURT: If I can try to comply with the 
wishes of defense counsel, I will do it. I will give 
it to you right out of the charge book word for word.' 

MR. SUTTON: Why does it hurt — 

THE COURT: Because there is no need to argue a 
point like this. I vrant to prove my point. 

MR. SUTTON: I would also — 

THE COURT: You say it is inadequate because I 
did not use the word, "agreement". 

MR. SUTTON: Yes. 

May I also call to your attention that you also 
said that if a defendant opposed it, that goes again 
to the issue of whether or not your statement of 
opposition was after the entrance into the conspiracy 


and whether you failed to include that the opposition 
to it may mark a termination of a conspiracy. 

THE COURT: Mr. Sutton, I will correct my 
miscake in the charge by reading it word for word from 
the charge book. 


i. 
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MR. SUTTON: You put us at a disadvantage at 
this point. Vie are now going to have to be figuring 
up the charge to the jury at inid-trial — 

THE COURT: Look what we are doing here. In 
the middle of an answer we are interrupting for this 
needless colloquy. 

MR. SUTTON: I am compelled to do it, because 
we have a jury that has been told certain things. 

TIIE COURT: If the jury was misinformed, I will 
correct it. 

MR. MAHLER: I would like to join in Mr. Sutton' 
remarks and I would make a similar objection. 

THE COURT: All right. 

In any time one defendant makes an objection, 
it inures to the benefit of all three, unless one gets 
up and indicates that he departs from the position 
taken by the others. 

Call the jury in. 

(Jury present.) 

TIIE COURT: Please disregard everything that I 
said about the definition of conspiracy. 

I am going to read to you what is almost a 
text book definition or conspiracy: 

"A conspiracy is a combination of two or more 
persons, by concerted action, to accomplish some 
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unlawful purpose or to accomplish some lawful purpose 
by unlawful means. 

"So, a conspiracy is a kind of partnership in 
criminal purposes in which each member becomes the 
agent of every other member. 

"The gist of the offense is a combination or 
agreement to disobey or disregard the law. 

"Mere similarity of conduct among various 
persons and the fact that' they may have associated 
with each other and may have assembled together and 
discussed common aims and interests, does not necessari 
establish proof of the existence of the conspiracy. 

"However, the evidence in the case need not 
show that the members entered into any express or 
formal agreement or that they directly, by words 
spoken or in writing, stated between themselves what 
their object or purpose was to be or the details there¬ 
of, or the means by which the object or purpose was 
to be accomplished. 

"What the evidence in the case must show beyond 
a reasonable doubt in order to establish proof that a 
conspiracy existed, is that the members in some way or 
manner or through some contrivance positively or 
tacitly came to a mutual understanding to try to 
accomplish a common and unlawful plan. 
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THE COURT: (Continuing.) The evidence in the 

case need not establish that all of the means or 
methods set forth in the indictment were agreed upon 
to carry out the alleged conspiracy, nor that all the 
means or methods which were agreed upon were actually 
used and out into operation, nor that all of the 
persons charged to have been members of the alleged 
conspiracy were such. 

What the evidence in the case must establish 
beyond a reasonable doubt is that the alleged con¬ 
spiracy was knowingly formed and that o ne or more 
of the means or methods described in the indictment 
were agreed upon to be used in an effort to effect 
or accomplish' some object or purpose of the conspiracy 
as charged in the indictment; and that two or more 
persons, including one or more of the accused, were 
knowingly members of the conspiracy as charged in the 
indictment. 

Now, I gave you that because I wanted you to 
know how to treat evidence of conversations or acts 
out of the presence of the accused. I will read that 
charge. 

Whenever it appears beyond a reasonable doubt 
from the evidence in the case that a conspiracy existed 
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and that a defendant was one of the members, and the 
statements and the acts by any Derson likewise found 
to be a member may be considered by the jury as 
evidence in the case as to the defendant found to 
have been a member even though the statements and acts 
may have occurred in the absence and without the know¬ 
ledge of the defendant, provided such statements and 
acts were knowingly made and done during the continuance 
of such conspiracy and in furtherance of some object 
or purpose of the conspiracy. Otherwise, any ad¬ 
mission or incriminatory statements made or acts done 
outside of Court by one person may not be considered 
c.s evidence in the case against any person who is not 
present and heard the statements made or saw the acts 
done. 

Now, before you may charge a defendant with 
the acts or declarations of one conspiracy outside 
his presence or without his knowledge there must be 
P zooi. beyond a reasonable doubt of his entry, his 
membership in the conspiracy. 

And, again, I will give you what is . ’most a 
textbook definition of the type of evidence necessary 
to bring an accused into the conspiracy. 

One may become a member cf the conspiracy withovt 
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full knowledge of all the details of the conspiracy. 


Or. the other hand, the oorson who has no knowledge of 


:he conspiracy but happens to act in a way which 


furthers sore object or purpose of the conspiracy doe: 


not therefore become a consoirator. Before the j 


jury 


nay find that a defendant or any other person has 


become a ir.err.ber of the conspiracy, the evidence in 


the cas e must show beyond a reasonable doubt that 


the conspiracy was knowingly formed and that the 


defendant or other person who is claimed to have been 


a member knowingly participated in the unlawful plan 


with intent to advance or further some object or pur¬ 


pose of the conspiracy 


To act or participate knowingly means to act 


or participate voluntarily and intentionally and not 


because of mistake, accident or other innocent reason. 


So if a defendant or other person with under¬ 


standing of the unlawful character of a plan intention¬ 


ally encourages, advises or assists for the purpose oJ 


furthering the undertaking or scheme, he thereby 


becomes a knowing participant. 


A conspirator, one who knowingly joins an 


existing conspiracy, is charged with the same 


responsibility as if he had been one of the originato: 
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or instigators of the consoirncy. 

In determining whether or not a defendant or 
any other person was a member of the conspiracy, you 
are not to consider what others may have said or done. 
That is to sav, the membership of a defendant or any 
other member of the conspiracy must be established by 
the evidence in the case as to his own conduct, what 
he himself knowingly said or did,' 

With that you may continue, Mr. Kimelman. 

MR. KIMELMAN: Thank you,' your Honor. 

.DIRECT EXAMINATION 
BY MR. KIMELMAN: (Cont.) 

Q Special Agent Abbott, I ask you when and where 

you met Victor Blanco. Will you tell us again, release? 

A I net Victor Blanco in his apartment at approxij 

mately 4:30 p.m. on October 31st, 1973. 

Q Where is this apartment located? 

A 97 Clinton Avenue, Brooklyn. 

Q who else was present at that time? 

A With me? 

Q Yes. 

A An informant. 

MR. SUTTON: I can't hear, your Honor. 

THE COURT: Would you repeat the — 
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that mere association isn't enough. If I say that. 
I'll give the whole charge. 

MR. MAHLER: Judge, I only brought it up -- 

TiiE COURT: We'll take a five-minute recess. 

(Recess had.) 

MR. MAHLER: Your Honor, I expect to be about 
twenty minutes. 

THE COURT: Seat the jury. 

(Jury in.) 

TIIE COURT: Now, I ruled that the questions and 
the answers to questions relating to some talk about 
marijuana were totally irrelevant to the charge in 
this indictment. And I advised the United States 
Attorney that it was improper to develop the testimony 
as to those conversations. 

The defendants are here ready to defend on the 
charge in this indictment, and I'll just ask you to 
strike it from your consideration and your minds, just 
as I have directed the court reporter to strike it 
from his recording. 

Now you can go on, Mr. Kimelman, from there. 

MR. KIMELMAN: Thank you, your Honor. 

(continued on next page) 
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THE COURT: I heard you. Thi 'j v?itness said 
ha refreshed the dates from the charges in the 
indictment and the Jury — Mr. Mahler asked what 
dates are stated in the indictment and he asked 
me to read them, and I'll be glad to oblige him. 

MR. SUTTON: Is it possible, your Honor, that 
the Court again cautions the Jury that the testimony 
is not binding on the defendant Bermudez? 

THE COURT: Uo. You haven't advanced any 
theory by which it wouldn't be binding. I will 
give the limiting instruction again on conspiracy, 
if you wish, that I'd be glad to give. It will only 
be binding on the fulfillment of all the conditions. 

If you want that I'll give it. 

MR. SUTTON: Yes, sir. 

THE COURT: .Sure, I‘11 be glad to give that. 

Seat the Jury. 

(Jury present.) 

THE COURT: Count One of the indictment, on 
or about and between the 31st day of October, 1973, 
and the 1st day of May, 1974, both dates being ap¬ 
proximate and inclusive. 

Count Two of the indictment is not before you 
but charges this witness and others, on or about 
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November 5, 1973. 

Count Three of tho indictment does not charge 
any of the defendants before you but charges this 
witness..and others, on or about the 5th day of 
November, 1973. 

Count Four of the indictment does not charge 
any of the defendants before you but charges this 
witness and others on or about tho 12th day of 
November, 1973. 

Count Five of the indictment does not charge 
any of tho defendants before you but charges this 
witness and others on or about the 12th day of 
November, 1973. 

Count Six I read to you at the outset, or 
if I haven't. I'll road it in full: 

"On or about the 20th day of November, 1973, 
within the Eastern District of New York, the said 
Eduardo Bermudas, Jorge Vivas, also known as Jorge 
Jrsao, Manuel Fiffa, also known as Pfiefel, and 
Victor Blanco, also known as Rad, did knowingly and 
intentionally possess, with intent to distribute, 

> 

approximately one-half kilogram of cocaine hydrochloride, 
a Schedule 2 narcotic drug controlled subjfance.* 

I have boen asked to remind you about the 
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limiting affect of testimony given by this v/itnuss, 
that ho says was outside of the presence of any of 
the defendants. 

If you recall, I read almost at the outset 
fo the trial a charge to you on when statements or 
acts of a co-conspirator can be attributed and 
charged against — can be attributed to and charged 
against accused. 

In our sy3texa of juris prudence, an individ¬ 
ual is responsible for only what that individual 
says or doa 3 ,not what someonelse says or does. 

One of the exceptions is where we have a conspiracy, 
where a conspirator becomes the agent and as an agan 
binds every other member of the conspiracy with re¬ 
lation to what the conspirator says or does during 
the term of the conspiracy, and what ho says or 
does to advance the business of the conspiracy. 

(Continued on next page.) 
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THU COURT: First the Government must prove 
that a conspiracy existed and that proof must be 
beyond a reasonable doubt, then if the Government 
proves beyond a reasonable doubt that the witness 
was a member of the conspiracy or that the individual 
he spoke with was a member of the conspiracy, then 
whatever the conspirators who took part in the convers 
tion or performed the acts said or did, during the 
time of the conspiracy, and you heard the term on or 
about and betv/een the 31st day of October 1973 and 
the 1st day of May of 1974, both dates being approxi¬ 
mate, and if you find the acts or declarations worked 
to advance the purpose of the conspiracy, or part of 
the business of the conspiracy, that it concerned in 
this case cocaine, then any accused who you find the 
Government proved beyond a reasonable doubt knowingly 
and willfully entered into that conspiracy is also 
bound by what that co-conspirator said or did, even 
though that co-con3pirator, even though the accused 
did not know, wasn't aware of what was said or done. 

Now, I charge you now that the Government must 
prove that the entrance into the conspiracy was 
knowingly and wilfully, in other word3 that tha 
accused wa3 aware of what the business of the 
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conspiracy was, understood that it was for dealing in 
cocaine, possessing it, distributing it and selling 
it, and that knowing that participated in it, knowing 
that his participation was to advance the purpose of 
the conspiracy. 

If the Government does not prove all the 
conditions beyond reasonable doubt disregard the 
testimony of ajiy witness concerning conversations or 
acts performed outside the presence of the accused. 
All right, you may proceed, Mr. Mahler. 
C0R5S-EXAMINATI0N 
BY MR. MAULER (Continued): 

Q Do you see the date November Oth in that 

indictment? 


MR. KIXZLMAN: Objection. 

THE COURT: I will allow it. 

A Yes. 

Q You do? 

A No, it ^s something — 

MR. SUTTON: Objection, your Honor. Anything 
after the word no. 


THE COURT: Strike it out as not responsive. 

Q Yes or no, do you see the date November 8th in 

the indictment? 
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(’..ho jury cook its place in the Jury bo::.) 

Charge of Honorable Jacob Mishler, Chief 
United Staites District Judge. 

THE COURT: Madam Forelady and ladies and 
gentlemen of the jury: 

Me have reached that point in the trial where 
it becomes my duty to instruct yau on the applicable 
law. 

The lawyers have completed their tasks, they 
have performed their obligations, their obligations 
relate to the relationship they have with their 
clients. 

Both the Government and the defendants are 
represented by attorneys. As you are aware, Mr. 
Kimelman's client is the Government, the three 
defendants are represented respectively by Mr. 
Sutton, Mr. Mattarazzo and Mr. Mahler. 

Everyone is treated the same in this court 
room, Mr. Kimelman isn't given any greater or 
different consideration than Mr. Sutton or Mr. 
Matarazzo or Mr. Mahler; everyone is treated alike 
and that is v/hat wo mean by being fair. 

But'their job is as adversaries, each taking 
their respective side in the case and they act in 
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such a manner as to develop the evidence in the case 
on the issues that are before you. That is why we 
call this an adversary proceeding. 

But there are two other participants in the 
trial, and that is the jury and the Court, and there 
is a difference between the Court and jury on the one 
hand and the lawyers for the parties on the other. 

The lawyers are protagonists and as such per¬ 
form their duty; they should demonstrate their partis¬ 
anship and act in such a manner as ill do an 
effective job. 

The Court and the jury, on the other hand, are 
objective, nonpartisan. Each of us should look «.t 
our obligation and function as requiring determination; 
based on what the evidence is for the jury and on 

what the law is for the Court. 

You are to make your determination free of all 

bias or prejudice or sympathy. 

Now as between the Court and the jury, there 

is a distinct line of demarcation: 

Each one is a judge, the jury is a judge and 
the Court is a judge. The jury has the sole authority 
to judge the facts, that means that the jury and the 
jury alone determines what happened based on the 
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evidence «.. £ course. The Court should make rulings on 
the lav based on what the Court believes is the lav. 7 . 
Each one should respect the authority of the other and 
be careful not to encroach upon the authority of the 
other. I don't intend in anyway to suggest any 
findings whatsoever. That is your job. You on the 
other hand must respect the authority of the Court 
and you must accept the law as the Court charges it. 

I will charge you on any number of principles 
concerning witnesses, the statutory law, the 
essential elements of the crimes charged and other 
principles. 


You must accept the law even if you don't like 
the law, even ;.f you feel that Congress was v/rong in 
passing the Drug Abuse Act of 1970,.about which I 
will charge you. The Congress passed the law and we 
must all accept it as the law. Our'individual and 
personal dislikes as to any instruction that I give yc 
on the law should be set aside. 

If each one of us knows and respects the 
authority of the other and understands the function 
of the lawyers and that a trial is an adversary 
proceeding, then I think that it will go a long way 
towards giving the parties a fair trial. 


x 
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Ky rulings, my statements during the trial 
with reference* to the rulings, and even a display 
of irritation that might have been evident during 
tne trial should not influence your determination 


acre; there is nothing personal in my rulings. I 
nope you understand that the Court at least attempted 


to treat the lawyers fairly. 


decided the objections th 


at 


were made based on what the Court understood the law 
to be, and that in giving you the instructions now I 
intend in no way to suggest any opinion which the 
Court may have as to the outcome of these proceedings. 

You have before you a document called Memorandum 
of Verdic t. I have struggled a long time over 
describing the document, but you might as well call 
it a scrap of paper. It has no standing in the trial 
as such. It is a useful tool for the jury. With 
it there is a copy of Count 1 and Count 6 of the 
indictment. 

Count 1 and Count 6 are each a verbatim copy 


of those counts in the indictment while the Memorandum 
of Verdict is just a paraphrasing, a precepe of the 
charges, and v/hen you go into the jury room to 
deliberate you may use it for your purposes. I will 
ask the foreman to take an extra copy with him and 
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mar;; it up to indicate your verdict and then sign it 
so I may have it as a record. 

We were talking about the indictment. You must 
understand at the outset that the indictment is the 

method by which the law brings someone into court to 

/ 

face a charge and to which the defendants have pleaded 
not guilty. The statements in the indictment should 
not be assumed to be true nor should they give any 
substance to the charges themselves. 

The indictment is not proof of the charges. 

It is as if someone, the plaintiff, sued you in a 
civil case for $100 and v/ould be saying to you, "You 
owe me $100." Well, if you come in to court and say, 
" 120 , I don't owe you $100," plaintiff could not come 
and say as proof, "Well, there you are, it is in the 
complaint." That is not proof of the obligation. 

The plaintiff has to have witnesses come into court 
and prove that you owe him a hundred dollars. The 
indictment is submitted to you just so you can keep yo 
eye on the ball and understand that there are really 
five charges here, five trials in one, three in the 
first count against all three defendants and two in 
the second count against the defendants Bermudez and 
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The Memo raj-! dun of Verdict is only a version 
of what is contained in the indictment so that you 
ray have a precise view of what the charges are 
against these defendants. The indictment contains 
other parties and other allegations that might 
divert your attention from the precise charge and 
you must keep your eye on the precise charae to 
see if the Government proved the charge. 

That is the effect of the two documents that 
are before you. 

(Cont'd on next page.) 
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In every criminal trial the defendant is I 

presumed to be innocent. 

I will use the singular or the plural, but it 
means all the defendants ercept if I specifically 
refer to a charge and say this principle or this 
charge or this instruction refers to a particular 
defendant. 

You are to assume otherwise that I am 
referring to all defendants. 

All the defendants are presumed to be innocent. 
That is a time-honored presumption of Anglo-American 
law. It is a strong presumption, it says in effect 
you must conclude at the outset of the trial that 
the defendant is innocent of the crime charged, and 
that conclusion, that presumption remains with the 
defendant throughout the trial and throughout your 
deliberations and prevails unless and until the 
presumption is overcome by proof to the contrary, to 
v?it by proof beyond a reasonable doubt that the 
defendant is guilty of the crime charged. 

The effect of that is very significant: The 
defendants do not have to prove anything or offer any 
evidence to prove their innocence. They can rely on 
the failure of the Government to prove its case by 
proof beyond a reasonable doubt. 
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In otiicr words, your function is noi so much 
to find out if the defendants are innocent or if they 
are guilty; it is more precisely to determine whether 
the Government proved the guilt of the defendants by 
proof beyond a reasonable doubt. 

In Scotland we have three verdicts - I should 

not say "we have" I should say "They have" -- it is 
guilty, not guilty, not proved. 

In this country we have only two, guilty, not 
guilty, but our not guilty verdict includes not proved. 

The Government's burden is to prove the guilt 
of the defendant beyond a reasonable doubt. A 
reasonable doubt is a doubt which a reasonable person 
has after weighinq all the evidence. 

It is a doubt based on reason and common 
sense and the state of the record. It is not some 
vague speculative doubt, it is not some suspicion 
that you might have. On the other hand, it is not 
a doubt based on a distate to perform an unpleasant 
task. 

A reasonable doubt is the kind of doubt that 
would make a reasonable person hesitate to act in a 
natter of .importance in his own life. 

Proof beyond a reasonable doubt is therefore 
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proof of sue-] a convincing character that you would 
ha ’willing to rely upon it unhesitatingly in the most j 

i 

important and weighty of your own affairs. 

The Governments burden is not to prove the 
gui.i i. or the defendant beyond all doubt — — there is 
a qualifying adjective — it is beyond all reasonable 
doubt. 

The Government's burden is not to prove that 
every bit of evidence offered in the trial is true 

beyond a reasonable doubt, the Government's 
burden is to prove every essential element of the 
crime charged, beyond a reasonable doubt. 

Later in the charge I will charge you on what 
the essential elements of the crimes charged are. 

Again, defendants do not have to prove their 
innocence; they do not have to offer any proof what¬ 
soever, they may rely on the failure of the Government 
to prove the guilt of the defendant beyond a 
reasonable doubt. 

What is evidence is classified as direct 
evidence or indirect, which is also called circum¬ 
stantial evidence. 

Direct evidence is the testimony of a witness, 
of what that witness saw or heard. Indirect or 
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or circumstantial evidence is a method of determining 

• { 

3 ;! 

it 

a disputed fact by drawing an inference from 

'1. 

4 1 

established facts based on your good common sense and 

I 

& ij 

n 

experience. 

6 l! 

If you were sitting as a jury in a civil case. 

’ 

in a personal injury action, and Plaintiff A v/as suinc 

! : 

8 

Defendant B, claiming that B had passed a 

9 i 

1 

stop sign without stopping and struck A causing 

10! 

injuries, well, let us use that hypothetical 

11 

situation, and let us assume Hr. Adler, my Court Depi 

12 

and myself were standing at the corner at the 

13 

precise time and place where the sign was located; 

| 

14 ; 

1 

let us assume he had his back to the sign and I was 

15 

talking with him and had the sign in full view and 

16 

the roadway in full view; Well, if 1 were called to 

17 

the witness stand and asked to testify as to what I 

18 

1 saw, I might say, "Well, I saw a white 1974 Cadillac 

19 

travelling at 65 miles an hour pass the sign, cross 

20 

the roadway, strike B, and knock B down" — knock 

21 

A down, B is suing. How, that is direct testimony 

22 

of that disputed issue, the defendant saying, ho# 

23 

I stopped first and then I proceeded," and Plaintiff 

24 

A of course saying, "Ho, he continued and passed the 

25 

sign without stopping. 

. 
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Mr. Adler didn't see the vehicle pass the 
stop sign, but he is competent to testify about Che 
circumstances from which a jury might draw a 
reasonable inference that that is just what happened. 

He night testify that as he was speaking with 
me there came within his peripheral vision a white 
Cadillac travailing about, well, it is 65 miles an 
hour, pass behind him for a distance of about 150 feet 
that two or three saconds later he saw it again and 
then saw the motor vehicle strike A, knocking A down. 

Now you as a jury could draw from those 
circumstances the reasonable inference, based on your 
good common sense and your experience, that that motor 
vehicle passed the stop sign without stopping. The 
circumstances are that the motor vehicle was driving 
at 65 miles an hour and traversed about 150 feet in 
two or three seconds and chat it would have been 
quite impossible for him to have covered these 150 
feet in two or three seconds had he stopped and then 
proceeded. 

So I say you may come to the same conclusion 
by direct evidence as you may be indirect or circum¬ 
stantial evidence and the law does not hold that one 
type of evidence is better than the other type of 


4 0a 






>y. 


7 - 


C • ia v ere 


1722 


evidence, the lav/ says that at tines circumstantial 
evidence is of a better quality and that at other 
times direct evidence is of a better quality. 

The lav: requires the Government to prove its 
case on both the direct and the circumstantial 
evidence. 

Nov: 1 have used the term "inference" when I 
referred to circumstantial evidence and I used the 
term "presum.ptiori’ when I referred to the presumption 
of innocence. 

There is a difference. 

An inference is a conclusion which the jury 
may make based on good common sense and experience; 
the example of that, of course, is arriving at a 
determination of a disputed fact from circumstantial 
evidence. 

A presumption, on the other hand, is a 
conclusion which the law requires the jury to make 
and it continues until and only if proof to the 
contrary is shown by proof beyond a reasonable doubt, 
and of course the example of that is the presumption 
of innocence. 

What is the evidence in the case? It is the 
sworn testimony of all the witnesses regardless of 
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who called trie vatnusE. It is not based on the 
number of witnesses each side calico, it is based 
on the quality of the testimony that is offered. 

It is the exhibits received in evidence 
regardless of who may have introduced them. It is 
the facts which have been stipulated to, and there 
was a written stipulation entered into. Tnere may 
have been other stipulations entered into between the 
lawyers on the record but I don't recall that. 

It is also the facts which have been judicially 
noticed by the Court. In other words, at times I 
said that a certain date of the month fell on a 
certain day of the week, that is a judicially noticed 

fact. 

It may be helpful for you to know what is not. 
evidence. 

One, the statements counsel made in the open¬ 
ings and the statements or arguments counsel made 
in summations — and of course, that includes their 
recital of the testimony, at times they recited from 
their own recollections. Well, that is not evidence. 
The evidence is what you heard, not what they heard. 

The openings served a very useful function, they 
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alerted vou to what was to follow. As one lawyu- 
pointed out, the evidence does not come in any set 
pattern, any chronological order, and so if you 
know the theories of the parties you can more easily 
follow that testimony. 

Summations, on the other hand, are intended to 
focus attention on v/hat the lawyers regard as the 
important parts of the evidence in the record and of 
theories of inculpability, which were offered by 
Mr. Kinelman — which mean theories of guilt and 
theories of exculpability which were offered by each 
of the defendants — which mean their arguments to 
show that their clients are not guilty or, as I 
like to put it, the failure of the Government to 
prove the guilt of the defendant. 

Matters stricken from the record are not a 
part of the record, and so if I directed the 
reporter to physically strike it from the court 
record you are to figuratively strike it from your 
memory and recollection. 


(Cont'd on next page.) 
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Any random remark you may have heard in the 
courtroom is not a part of the record, just disregard 
it. If I made ft statement, it is not evidence, just 


disregard it, and while I am at it, if I asked a ques¬ 
tion, it should have no greater significance to you 
than any other question asked; if you thought it was c 
silly question, disregard it, don't hesitate at all. 
The only reason I ask a question is that at times 
I may find there is something a little fudgy and 
uncertain in my own mind and I assume; if it is so in 
my own mind then it is probably in your mind, so I as; 
the question. It may be perfectly clear to you but it 
was confusing to me. I did not ask it because I want: 
to bring out a particular bit of evidence. 


d 


There are times that the Court sustained objec¬ 
tions to questions. Y.u may not speculate on what the 
answer might have been if I had permitted the witness 
to answer. The point is 1 ruled as a matter of law 
t^at it should not be in this case and it is not in 
the case. 

There are times that a lawyer asks a question 
and incorporates a statement in the question that 
wasn't supported in the record and the witness answer 
no. Well, you cannot assume that what the lawyer aai 
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•a:.; true just because the lawyer incorporated thal 


statement m tne cues 


ion. You see, lawyers test the 


credibility of witnesses and they nay put questions to 
the witnesses that do not have support in the record. 
It is a way of testing credibility and is perfectly 


proper 


I night say that in cross-examining a character 
witness Mr. Kimelman asked, "Have you heard that Mr. 
Bermudez was arrested on a marijuana charge?" 

The two witnesses who cane as character 
witnesses said no. Well, that was offered for a 
very specific purpose, first to see what one witnesses 
knew about Mr. Bermudez' general reputation, and if 
the witnesses had answered in the affirmative, to 
determine whether it affected his character. If the 
witness said no, you may not assume in any way that he 
was arrested, there is no proof in the record that he 


was. 


You, the jurors, are the sole judges of the 
credibility of the witnesses, which means the believe- 
ability of their testimony and the weight their 
testimony deserves. Scrutinize the testimony given 
and the circumstances under which each witness 
testified and every matter in evidence which tends 
to show whether a witness is worthy of belie... Con 


sider each witness' 
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I 

intelligence, language difficulty, the witness' I 

demeanor on the witness stand. Did he answer fully. 


forthrightly? V.'us he evasive? 

In that connection, of course, you understand 
that where a witness is directed to answer yes or no 


there are difficulties sometimes in answering yes or 
no. Use your good common sense on that. The lawyers 
have a right to control the cross-examination, there 
is nothing wrong with that. If witnesses were allowed 
to talk on and on on everything they like to say, you 
recognize that we would have pure chaos. So the contrc^ 
of cross-examination by counsel .s very important for 
an orderly presentation of the case. 

Take into consideration the witness’ ability 
to observe the matters as to which he has testified, 
whether he or she shall have impressed you as having 
an accurate recollection of these matters. 

Take into consideration the relation each 
witness might bear to either side of the case, the 
manner in which each witness might be affected by the 
verdict, the extent to which the witness is corroborate< 
supported, that means, ctnd the extent to which a witnes : 
is contradicted by other evidence in the case. 

I cannot recall whether a witness wan faced 
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vitii a prior inconsistent statement during this trial, 
and that is what we call impeaching a witness, which 
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means that a lawyer may ask a witness whether at a 
previous time he made a statement that is different 
than the testimony ha gave before you. Well, as 
jurors, you decide whether the prior statement was 
inconsistent wiuh the testimony, you decide whether it 
was just a normal variation in retelling the story, 
you decide whether it is inconsistent as to a 
material matter, then you determine the effect the 
prior' inconsistent statement has on the credibility 
of that witness. 

We had a number of expert witnesses, one was 
Special Agent Abbott and the other two were chemists. 
Hr. Weber and Mr. Sawinski. They expressed an opinion 
as to what a particular substance was. Now normally, 
witnesses, lay witnesses, may only tell the jury what 
they saw or heard. A lay witness cannot say to you, 
for example, "I think," or, "It probably is," or "It 
probably was." That is an opinion, that is a con¬ 
clusion. But exceptions to that rule exist as to 
those whom we call expert witnesses. These are wit¬ 
nesses who, by education and experience r have become 
expert in some art, science, profession or calling. 
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Suca a person may state an opinion as to relevant and 
material matter which they proiess to be experts in, 
ar.d they may also state their reasons for the opinion, 
as Mr. V.’eber and Hr. Sawinski spoke about the 
experiences they both had in analyzing cocaine as 
chemists. 

Mr. Abbott said he had some instruction, as I 
recall, at soma Drug Enforcement Administration 
School, or it may have been the agency that preceded 
that agency; and then he said that throughout his 
work, through his experience, he was able to express 
an opinion as to what a particular substance was. 

Now, the mere fact that I determined that a 
witness is qualified to express an opinion doesn’t 
mean you have to take that opinion. You can disregard 
it if you feel ho wasn’t qualified and that he shouldn’t 
even have come before you. I don’t pass on the 
weight of the testimony, I just determine whether you 
should see it at all and you determine whether you 
will give the expert opinion any weight. The expert 
witness' opinion should be weighed, and you weigh it 
just like any other testimony. All the factors I 
have just suggested to you concerning weighing the 
credibility, the believability of witnesses, applies 

to expert witnesses, of course. x 
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While we arc: on the; question of expert 
witnesses and while their testimony relates to 
substances that were admitted into evidence, I 
charge you that you may consider the circumstantial 
evidence concerning the substances that were admitted 
into evidence and the substance that Special Agent 
Abbott testified to concerning Count Two on November 20, 
1973. As circumstantial evidence you may consider 
the price paid, if you credit the testimony, or the 
price negotiated, the use of code names, the surrepti¬ 
tious manner in which the parties negotiated, the 
surreptitious and secret manner, if you believe it 
was, in which their meetings were conducted. All of 
these are circuinstances that you may consider in 
arriving at a determination on what the substance is. 

In other words, the Government must prove that the 
substance was cocaine and prove it beyond a reasonable 
doubt. But "chat proof does not require, and it is not 
essential to support a determination that the substance 
was cocaine, that expert opinion be presented; you 
can make such a determination based on all the 
evidence in the case. 

(Cont’d on next page.) 
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Charno of tine Court 



i . i “ 

In this cas- , the defendant Bermudez and the 


\ 

3 , 

defendant Diaz-Hartinez took the stand and testified. 



4 

A defendant who wishes to testify is competent 



1 

5 ’ 
|i 

as a 'witness. You must judge the credibility of his 



6 

|! 

testimony in the same manner as any other witness. 



7 ! ! 

The defendant Jorge Vivas did not take the stand. 

. 


8 II 

The law does not compel a defendant in a criminal case 

* 

• 

9 

to take the witness stand and testify. No presumption 



10 ! 

of guilt may be raised, and no unfavorable inference of 



11 I 

any kind may be drawn by the failure of a defendant to 



12 

i 

testify. 



13 

A defendant who has bean previously charged may 



«! 

rely on the failure of the Government to prove its case. 



15 

i 

It would be improper for you to discuss the failure of 

. 

*• 

16 | 

the defendant Vivas to take the stand. 


• 

17 ! 

i 

Now, Mr. Dias presented three witnesses as char¬ 



18 ! 

acter witnesses: The Reverend Hipolito Melendez and 


• 

19 

Alcira Gaitan and Mercedes Gaitan — 

<* 
r - 


20 

MR. MAHLER: You- Honor, those were Bermudez's 



21 

witnesses. 



22 

THE COURT: I am sorry. I am glad you told me. 



23 

And the jurors recall it better than I do. They were 


• 

24 

shaking their heads. 



25 

Bermudez. 

j 
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Wnere tne defendant has offered evidence of gooc 
general reputation for truth and veracity or honesty 
and integrity, or as a law abiding citizen, the jury' may 
consider such evidence in the case. Evidence or the 
defendant's reputation inconsistent with those traits 
of character ordinarily involved in the commission of 


the crime charged may give rise to a reasonable doubt, 
since the jury may think it's improbable that a person 
of good character and with respect to those traits 
would commit such a crime. 

Now, Manuel Fiffe and Luis Felipe-Miranda test! 
fied that they participated in the crime charged. The}' 
do not become incompetent to testify in the trial be¬ 
cause they say they participated in the crime charged. 
They are classified as alleged accomplices. 

The testimony of an alleged accomplice alone, i 
believed by the jury, nay be of sufficient weight to 
sustain a verdict of guilty, even though not corrobo¬ 
rated, or supported by other evidence. 

Now, whether or not their testimony is corrobo¬ 
rated or supported by other evidence is a question fox 
you to decide. Dut I an Charging that even if Fiffe 1 s land 
Miranda's testimony as alleged accomplices is not corfob 
orated or supported by other evidence, their testimony 
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aione is enough to .support a verdict of guilty. However,, 
the jury should keep in r.’.ind that such testimony is al¬ 
ways co be received with caution and weighed with great 
care. Their testimony is not to be considered by you 
as you might consider any ordinary layman's testimony. 

You must recognize that they say thev participated in 
the crime charged. You should never convict a defendant 
upon the unsupported testimony of an alleged accomplice 
unless you believe such unsupported testimony to be true 
beyond a reasonable doubt. 

Mr. Miranda was convicted of a felony. That means 


he was convicted of a cine that is punishable by a priso 
term of more than one year. A prior conviction does not 
render a witness incompetent to testify, but is merely a 
circumstance which you may take into consideration in 
determining the credibility of the witness. It is the 


province of the jury and the jury alone to determine the 
weight to be given to the prior conviction. 

If a witness is shown to have testified falsely 
as to a material fact knowingly, you may disregard all 
that witness' testimony, on the theory he is unworthy — 
he or she is unworthy of belief. On tho other hand, the 
jury has discretion to accept the portion of that witness' 
testimony that the jury believes is credible. That 
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principle underscores the wicie discretion the jury has 
ir. weighing the credibility oi witnesses. 

Evidence was offered of the seizure of certain 
substances and equipment pursuant to a search warrant, 
from the home of Jorge Vivas on June 14, 1974. 

Now, X charqe ' you that as a matter o~ law it 
was after the Conspiracy terminated, and is not charge¬ 
able in any way against the defendant Bermudez, or Diaz- 
Martinez. And it‘s offered for a very limited purpose 
against the defendant Vivas. You are not to be concernei 
as to whether the equipment, the substance was evidence 
of another crime. The only purpose it's offered, if you 
find it credible, and you find it relevant to the issue, 
is to determine whether it is some proof that the defen¬ 
dant Vivas entered into the Conspiracy charged in this 
indictment, and for no other reason. 

There was also some proof and some discussion on 
the obligatioi, putting it in the negative, or impropriety 
of a lawyer going over testimony with witnesses ho calls 
'to the witness stand. I Charged you during the trial 
that it is improper for a lawyer to suggest in any way 
what a witness should testify to. In other words, tell 
him the testimony the lawyer wants. 

It is perfectly proper for a lawyer to ask a witness 
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what ha knows about the case, to go over that testimonv 


with the prospective witness, 
and answer form. 



And it's my opinion that a lawyer has the obliga¬ 
tion of doing that to properly prepare for trial. 

We turn to the Charge in the Indictment. Now, if 


you compare the Indictment with the Memorandum of Verdiat, 
you will find other names mentioned. Well, the other 
names have been identified as Fiffe, Blanco and Miranda. 
The testimony is that Fiffe and Miranda pleaded guilty. 
There is no evidence in the record as to why Blanco is 
not before you. And that's not for your consideration. 
It's not your concern. 

The defendants before you are Bermudez, Vivas and! 
Martinez. And the question before you is whether the 
Government proved the guilt of the defendant by proof 
beyond a reasonable doubt. But I will read the indict¬ 
ment in its original form, and you will have it before 
you. 

Count One says: 

"On or about between the 31st day of October, .197 3, 
and the 1st day of May, 1974, both dates being approxi¬ 
mate and inclusive, within the Eastern District of New 
York and elsewhere, the defendants Eduardo Bermudez, Jorge 
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Vivas also known as Jorgo Pesos, Israel Diaz-hartinez, 
Manuel Fiffe also known as Pfiefel, Victor Blanco also 
known as Red, and Luis Felipe Miranda, together with 
Juanita Diaz also known as Jenny, herein named as a co- 
Cor.spirator but not as a defendant, and other, did know - 
ingly and intentionally conspire to viola La Section 841 
(a)(1) of Title 21, United States Code. 

"1. It was a part of said conspiracy that the 
defendants and co-conspirators would knowingly and in¬ 
tentionally distribute and possess with intent to dis¬ 
tribute cocaine hydrochloride, a Schedule II narcotic 
drug controlled substance. 

M 2. It was further a part of said Conspiracy thi t 
the defendants and co— Conspirators would conceal the 
existence of the Conspiracy and would take steps designed 
to prevent disclosure of their activities, in vioxa^ior 
of Title 21, United States Code, Section 846. 

Now, I think I am at liberty to tell you that Twc, 


Three, Four and Five are excised because they don't re^er 
in any way to these three defendants, but they do refer 
to Fiffe, Blanco and Miranda. And that's why those 
numbers are 'missing. 

Count Six: 


"On or about the 20th day of November, 


1973, 


with 


in 






I 


G 


10 jl 

"J 

12 1 ; 

13 ! 

14 | 

15 
It! 

17 

18 

19 

20 
21 


n 

22 I 


23 

24 


25 


Cnargo of the Court 1737 

the Eastern District of Hew York, the defendants Eduardo 
Bermudez, Jorge Vivas, also known as Jorge Posos, Manuell 
Fiffe, also known as Pfiefel, and Victor Blanco, also 
known as Red, did knowingly and intentionally possess 
with intent to distribute approximately one-half kilograr. 
of cocaine hydrochloride, a Schedule II narcotic drug 
controlled substance," in violation of Title 21, United 
States Code, Section 841(a)(1), and Title 18, United 
States Code, Section 2. 

Now, the reference in the Indictment to Title 21 
and Title 18: 

Title 21 is captioned Food and Drugs. And Title 
1C is Crimes and Criminal Procedure. 

The Congress determines what is a crime. And 
on October 27, 1970, the Drug Abuse Prevention and Cor.tr: 
Act of 1970 became law. And it became effective May 1, 
1971. 

The Congress as a matter of policy established 
certain strict controls for the supervision of the 
importation, manufacture, transportation, sale and dis¬ 
tribution of certain drugs. 

Section 812 of Title 21 established certain 
Schedules. Cocaine hydrochloride was incorporated in 
Schedule II. Schedule II established the Schedule on 
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these findings. 

"The drug or other substance has a high potential 
for abuse. 

"The drug or other substance has a currently ac¬ 
cepted medical use in treatment in the United States or 
a currently accented medical use, with severe restriction 

"Abuse of the drug or other substances .may lead 
to severe psychological or physical dependence." 

Under Schedule 11(a)(4), it describes the follow¬ 
ing: 

"Cocoa leaves and any salt, compound, derivative, 
or preparation of cocoa leaves, and any salt, compound, 
derivative, or preparation thereof which is chemically 
equivalent or identical with any o£ these substantives. 


(continued on next page.) 
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And 1 cnarge you that cocaine hyarocloriue 
comes within that definition. 

Conaress al.so provides under Section 841(a) 
of Title 21 the following: 

It shall be unlawful for any person knowingly 
or intentionally to possess with intent to distribute 
a controlled si'tstance. 

That is a section upon which Count 6 is based. 

It's called the substantive count. 

Count 1, however, is a conspiracy count. And 
in very brief language. Section 846 describes the 
conspiracy. 

It says, "any person who attempts to or conspire^ 
to commit an offense defined in this subchapter" 
violates the section. 

There is a difference in concept between a 
conspiracy and what we call a substantive count, violating 
a specific prohibition, 841, you shall not possess 
with intent to distribute cocaine, and the conspiracy 
section which says, it's a violation of law to conspire 
to enter into a conspiracy to violate the law. 

You see, that is a general term. So we call 
it the conspiracy statute, what the law condemns and 
proscribes, prohibits in a conspiracy is the entering 
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into tne agreement 


It is not necessary for the Government to prove 
that an accused actually possessed cocaine in the 
charge of conspiracy tc possess cocaine. While the 
substantive count that charges possession of cocaine 
with intent to distribute, it's vital to the Government s 
case to prove that the accused possessed the cocaine. 

It is just a slight variation of that, when I come 
to the substantive counts, I will charge you on aiding 
and abetting, the possession with intent to distribute. 
But let's deal with the conspiracy count. 

What is a conspiracy? It's an agreement. It's 
an understnaci.ng. It's been properly described as a 
criminal venture similar to a commercial venture. It s 
an agreement between two or more to commit an unlawful 
act. Those who are members of the conspiracy are callei 
conspirators. 

A conspirator is a kind of partner in the 
enterprise. A conspiracy is a partnership in a criminal, 
venture in which each member becomes the agent of 
every other member. 

Mere association, the being together of two 
people, the mere similarity of their conduct does not 
make for a criminal conspiracy. People have a right 
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t.c assemble* to discuss mutters. li you find one partly 

to have been a member of a conspiracy, the mere fact 
that the accused associated with that member is not 
enough. The mere fact that an accused was present 
at the time the* conspiracy was in operation and even 
knew of the conspiracy is not enough. 

You'll see that it is necessary for the 
Government to prove beyond a reasonable doubt that the 
accused participated, in some way entered the 
conspiracy, promoted the business of the conspiracy 
before you can say that an accused became a member of 
the conspiracy. 

More than that, rhe Government must prove beyond 
a reasonable doubt that that activity, that that 
participation was knowing and willful. 

In other words, that the accused was aware that 
the parties were dealing in cocaine. And that knowing 
that the parties were dealing in cocaine voluntarily 
and intentionally entered into the business, the 
conspiracy, knowing that it was a violation of law. 

The Government doesn't have to prove that the 
defendant knew this specific section of law' that was 
violated, but know that it was a violation of law 7 to 
deal in cocaine. It is not necessary for the Governn 


ent 
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to nrove tnat the parties s it down anc. entered n 
formal nciroei'ent; tnat the parti.or. know a^.1 tno method, 
that the business was to use in order to succeed to 
accomplish the purpose. It is not necessary fo^ the 
Government to prove that the conspirators knew one 
another. All that must be proved is that the members 
in some way or some manner — ana it could be the 
manner in which they dealt — the Government must prove 
beyond a reasonable doubt that the members of the 
conspiracy in some way or some manner or through 
some contrivance positively or tacitly came to a mutuaj 
understanding to try to accomplish the unlawful scheme 
or plan, in this case, the dealinq in narcotics. 

What the evidence in the case must establish 

beyond a reasonable doubt is that the conspiracy was 
knowingly formed; that the parties to the conspiracy 
were aware that they were dealing in cocaine, and that 
one or more of the means or methods described in the 
indictment were agreed upon to be used in an effort 

to accomplish that purpose. 

In order to bring an accused into the conspirac ', 
once the Government proves the conspiracy as alleged 
in the indictment is established, the Government must 
prove beyond a reasonable doubt that the accused 




knovrinoly an i willfully enterin'! into that conspiracy; 
that knowing the unlawful plan, that he* advised, 
assisted or does something that aids the conspiracy 
in its business. 

Now, one who knowingly and willfully joined an 
existing conspiracy is chargeable with all the 
activities of the conspiracy from the beginning. 

In determining whether a conspiracy existed, 
the jury should consider the actions of all the allege! 
participants. However, in determining whether a 
particular accused became a member of the conspiracy, 
you may consider only that accused acts and statements. 

In other words, if the witness Fiffe testified he 
spoke with Miranda or Mr. Blanco and one of the 
accused names were mentioned or his activities described, 
you may not use that testimony to determine whether 
the accused entered into the conspiracy. And you 
shouldn't confuse that with what I charge you on 
statements made outside the presence of the accused. 

You see, criminal liability is a personal 
liability. The Government must prove by the testimony 
of what a defendant himself said or did by proof 
beyond a reasonable doubt in order to bring a defendan : 

| 

into the'conspiracy. Now, once he is brought into the 
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conspiracy, then anything another r.enber of the 
conspiracy says or docs during the term of the conspirncv 
and to promote the cocaine business is chargeable aqai^s'l 
that accused. 

If you think about it, you will understand the 
fairness. They are tv:o separate and distinct principles. 
One is a question or how to deal with the evidence. 

The other is a q vestion of whether a defendant is a 
member of the conspiracy. You cannot charge the 
accused with acts or statements outside his presence, 
of which he knows nothing/ unless and until you first 
find that ho was a member of the conspiracy. And 
that in turn depends on whether the testimony supports 
proof that he entered into the conspiracy, which is 
another way of saying, testimony of what that accused 
said or did. 

(Continued on next page) 
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Tin. COUKV: (Continuing.) Vie talk about 
conspiracy, we night think cl three partners in sone 
business all doing pretty much the same work and 
sharing equally in the profits. 

Well, not every legitimate partnership is 
structured that way. There are partnerships in 
which there are executives; then you have some 
partners who are almost like stockholders and we 
call them limited partnerships. 

The kind of conspiracy charged here was 
described as a chain conspiracy. Mr. Kimelman 
described it and by repeating what he said, it is not 
intended to give any substance whatsoever or support 'or 
his summation or his argument. It is only to 
describe the type of conspiracy described in this 
indictment. He described Mr. Fiffe's participation 
as a distributor, working under the boss of the con¬ 
spiracy, Diaz-Jlartinez; Miranda was a delivery boy anc 
Bermudez and Vivas were suppliers and that Blanco was 
an intermediary of some kind, a broker, possibly, and 
that Juanita Guzman, also known as Diaz, kept the 
cocaine in her apartment and packaged it. 

In a chain conspiracy different participants 
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operate at different levels. It in not necessary 

• 
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to prove that the accused knew every level of 


l 
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operation or knew the identity of the individuals 
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performing those duties. . 

| 


6 

It is necessary for the Government to prove 


! 

7 

that each one in the chain of operation in a chain 


8 

conspiracy understood that the success of the business, 


9 

of the conspiracy, depended on each one performing his 

• 

10 

duties. 



When the conspiracy terminated is a fact 


1 

12 

question for the jury. I found as a matter of law 


13 

1 

i 

that it had already terminated by June 14, 1974. So 

i 
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i 

I instruct you that you cannot find a conspiracy 

1 


15 

existed on or after June 14, 1974. The important 


16 

thing is that once the conspiracy terminates then <_he 


17 

1 business is over, then one partner can no longer 

• 

18 

speak for another. It is only during the period 


19 

of the conspiracy. 


20 

In order for the Government to sustain the 


21 

charge in Count One, the conspiracy charge, the 


22 

Government must prove all the following essential 


23 

elements of the crime of conspiracy: 


24 

One: That the conspiracy described in the 

• 

25 

indictment was wilfully formed and existing at the 

i 

1 
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time £ 01 * the purposes alleged in the indict¬ 

ment, to wit, to knowingly and intentionally distri¬ 
bute ana possess with intent to distribute, cocaine 
hydrochloride; 

Two: That the accused knowingly and willfully 

entered into the conspiracy. And I told you that that 
naans that the Government must prove beyond a reason¬ 
able doubt that he was aware of what the business of 
the conspiracy was and being aware of the conspiracy 
voluntarily and intentionally took part, participated 
in it, knowing that it was a violation of law; 

Three: That one of the conspirators, thereafter, 

knowingly committed an overt act and that means that 
one of the conspirators, one of the members of the 
conspiracy, aware of what he was doing, committed 
an overt act. 

An overt act is something that is visual or 
something that you can hear. It does not necessarily 
mean that it must be a criminal act. The Government 
does not have to prove an actual sale. It could be 
as innocent as or innocent looking or appearing like 
making a telephone call but if the telephone call i.- 
to call a customer or to arrange for a negotiation 
for a sale and it was done while the co-conspirator 
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was aware of what: he was doing, then it was an act 
performed by a co-conspirator, a knov.’ing act, and; 

Fourth: T< it such overt act was knowingly 
done and in furtherance of some ooject or purpose 
of the conspiracy as charged and again that means 
that not only must it be done knowingly but it must 
be something to further the business of the conspiracy. 

Count Six charges the defendants Bermudez and 
Vivas with possession of a half a kilo of cocaine 
hydrochloride. 

The Government must prove beyond a reasonable 
doubt that the accused was in possession of approxi¬ 
mately a half kilogram of cocaine hydrochloride, the 
Government does not have to prove the exact amount; 

Two, that the possession was knowing and 
intentional and with intent to distribute. In other 
words, that it is the criminal intent that the 
Government must prove; first that the accused knew 
that the substance was cocaine and, of course, vital 
to that the Government must prove beyond a reasonable 
doubt that the substance was cocaine; and that the 
defendant or the accused knew that he was in possession 
of cocaine, and that it was possessed with intent to 
distribute. That means that it was not for personal 
use, that it wa3 for purpose of sale. 
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■ o\:, the .i.aw recognizer* tv;o typos of posses¬ 
sion; actual ami constructive possession. A person 
who knowingly has direct physical possession of an 
article has actual possession. 

As I hold r.y glasses, they are in my direct 
control, that is actual possession. A person who 
although not in actual possession knowingly has both 
the power ana intention at a given tiir.e to exercise 
dominion or control over a thing either directly 
or through another person or persons is then in 
constructive possession of it. 

For example, if my glasses were in my chambers 
or at the optician and being repaired and I could 
direct the disposition of it, the return of it, the 
sale of it, the destruction of it then I have con¬ 
structive possession. 

Now, possession may be sole or joint. If I 
had the joint funds of Mr. Adler and myself, let us 
say $100 belonged to us and I put it in my pocket, 
that would be joiiit possession and I would have actual 
possession and he v.’ould have constructive possession. 

1 charge you that conspiracy, a conspiracy 
charge is a charge that the accused entered into 
some agreement to perform an illegal act, while the 
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subseantive charge j a victual 1 y the illenal act.. 

In a case where two or more persons are chargee 
with the commission of a crime, the guilt of any 
defendant may be established without proof that he 
personally did every act constituting the offense. 

Section 2 of Title 18 referred to in Count 2 , 
says in part as follows: 

"Whoever commits an offense gains the use or 
aids, abets, counsels, commands, induces or procures 
its commission is punishable as a principal. Whoever 
willfully causes an act to be done which if porformea 
by him or another would be an offense against the 
United States is punishable as a principal." 

In other words, every person who willfully 
participates in the commission of a crime may be 
found to be guilty of that offense. 

Participation is ■willful if done voluntarily 
and intentionally and with specific intent to do 
something which the law forbids. In order to aid 
and abet another to commit a crime it is necessary 
that the accused willfully associate himself in some 
way with the criminal venture and willfully partici¬ 
pate in it as he would in something he wishes to bring 
about. That is to say that he willfully seek by some 
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cicc. oi o~iission of iixs to ruake tnc* criminal venture 
succeed. 

You, of course, may not find either defendant 
cuilty of aiding and abetting unless you find beyond 
a reasonable doubt that every element of the offense 
as defined in these instructions was committed by 
some person or persons and that the defendant partici¬ 
pated in its commission. 

Mow, that may be confusing. Every time I charge 
in a conspiracy and I also charge aiding, I say, "I 
hope it is clear in the jury's mind." It sounds very 
much like some of the things I said when I talked about 
tae conspiracy. 

The best way I can define it is on a theoretical 
basis. In a conspiracy the substantive crime for which 
the conspiracy has been established need not be proved. 
It is the agreement between two or more plus an overt 
act committed knowingly by one of the co-conspirators 
in furtherance of the conspiracy. 

In order to find someone guilty of aiding or 
abetting, the Government must prove beyond a reasonable 
doubt that that crime for which he is charged with 
aiding and abetting was committed. 

In tiiis case, the Government must prove beyond 
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a reasonable douot that the crime or possessing with 
intent to distribute a half kilogram or about a half 
kilogram of cocaine was committed. Otherwise, the 
accused could not be found guilty of aiding and 
abetting. 

Now, you are about to be excused, you will be 
going home. There arc just a few more instructions 
and I will excuse you for a few moments while I talk 
to the lawyers. 

Something was said about the future of the 
defendants if you find them guilty. That is not your 
concern at all. You just determine whether the 
Government has proved its case beyond a reasonable 
doubt. Punishment is up to the Court. So you are free 
from that concern. Do not let it bother you. 

The verdict must be a unanimous verdict. Each 
juror must decide the case for himself or herself. 

The jury verdict, the jury process is a 
deliberative process, an exchange of ideas, a 
discussion of the evidence. No juror has the right 
to refuse to talk to his fellow jurors about the 
evidence in the case. He violates his oath if he comes 
to the jury room and says, "I have decided this case 

i 

and when you ladies and gentlemen agree with me you 
will have a verdict." 
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iic cannot tano an intransigent. position ~>\.i_h 


an that and neither does he have the right to abandon 
his obligation to decide the case for himself. He 
will violate his oath if he says, 'Well, they call 
me Goodtime Charlie or Gcootime Sue anc X novsi argue, 
when you agree on a verdict I will go along with the 
majority.” That is not right either. 

You should discuss tho evidence in the case 
with a view to arriving at an unanimous verdict. If 
you have arrived at a tentative verdict and after an 
exchange of ideas and viewing the evidence you feel you 
are wrong, you were wrong in the first place, do not 
hesitate to take a different position. 

During your deliberations you may ha.-e some 
occasion to communicate with the Court and it will 
all be done by your foreman. If you want to hear 
any evidence in the case try to be specific, try to 
give the subject matter, the witness, if you can, 
direct or cross. 

As I indicated, I will not give you the quick 
response I would like to but I nay be otherwise 
engaged and I would have to release myself from that 
and then find the material you want. I will read you 
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what I think you want ana nothing else. 


i 

any of the exhibits ask for their., hone will be sent 
in without request. 

If you' want all exhibits, all exhibits will 
go in. If you want specific exhibits, ask fox' then 
and they will go in. 

During your deliberations, I am not interested 
in how you stand at any particular time. I am not 
interested that you are six-to-six*or eight-to-four 
or eleven-to-one. I am interested in when you have 
c .’rived at a unanimous verdict and when you have 
arrived at a unanimous verdict the foreman will say. 


"We have a verdict." Do not tell me what it is. 

I will call you into the courtroom and ask 
you to stand. Miss Foreman, and I will ask you, "How 
do you find Eduardo Bermudez, guilty or not guilty? 

How do you find Vivas, guilty or not guilty, or 
Martinez, guilty or not guilty?" 

Then I will go to Count 6, "How do you find 
Bermudez, guilty or not guilty,"etc. and you will rend' 
your verdict. Then I wil- ask Juror No. 2, "Did 
you hear the verdict rendered by your Foreman; is 
that your verdict?" And so on up to 12. When everyon 
has answered in open court and said, "Yes," then we 
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Uaarr.e 


know ir, is t:u- verdict of this trial and it become: 


I would ask you to leave the courtroom for 
just a few moments, I want to talk to the lawyers and 
then I will call you back into the courtroom. 

(The jury withdrew from the courtroom at 5:35 
o'clock p.m.) 

THE COURT: Judge Harold Stevens is in my 
chambers. I had an appointment with him at 5:30* 


I would like to go in and tell him that I have to come 
back and take some exceptions to the charge, if you 


have then, 


charge 


Are there exceptions? 

MR. KIKELMAN: I have no exceptions. 

MR. KATARAZZO: I have no exceptions to the 


MR. MAHLER: I have two, 


THE COURT: How long uill you take? 


MR. SUTTON: A few minutes, 


MR. MAHLER: Just a couple of minute3. 

THE COURT: Let me tell him I will be with him 


in five or ten minutes. 

(After recess. OUt of the hearing of the Jury- 
MR. SUTTON: I respectfully suggest, your Honor 
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ana take exception to the charge with respect tc 
the expert that you had ruled as a matter of lav; 
that these — Mr. Abbott, the two chemists were 
experts. 

Could you expand as you did at the trial Itself 
where you said your opinion at the point as a matter 
of law that they were expert has nothing to do with 
whether they are experts and that’s solely a fact 
question which the Jury has to consider and determine 
based upon what they have heard in the evidence. 

THE COURT: Anything else? 

MR. SUTTON: I respectfully except to that 
charge that circumstantial evidence, which you gave 
three examples,would solely be a basis upon which to 
find that the item under the conspiracy count was 
cocaine. 

I respectfully submit that the items that 
you have given are not inclusive, not sufficient, 
misleading and that in fact there must be a finding 
that the item that they are charged with is in fact 
cocaine and that they must 1ind it was cocaine hydro¬ 
chloride t.-at they had the conspiracy about, that 
the agreement as to the conspiracy charge was a3 to 
possession to distribute the cocaine. If they find 
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Mv. Abuout could not In fact tell just by look Lng 
or the tents ne maci-: ana simply that — 

THE COURT: this in the charge you want me to 


give them. 

MR. SUTTON: These are the objections I am 
making;If you want I can give it to you. I didn't 
write it down. 

THE COURT: What you are saying Is I didn't 
charge then the Government must prove it is cocaine. 

MR. SUTTON: It is my opinion that I don't 
believe you have expressed sufficiently clearly -■ 

THE COURT: Did I say the Government must 
prove it is cocaine on the substantive count? 

MR. SUTTON: Yes. 

THE COURT: You are saying the Government mus 
prove this by expert testimony? 

MR. SUTTON: As to the substantive count, yes 

THE COURT: It may not be proved oy circum¬ 

stantial evidence. Is that what you are saying? 

MR. SUTTON: What I say is that the circum¬ 
stantial evidence examples which you have given are 
certainly not inclusive and I do say additionally 
to that that these factors that you have given to 
the circumstantial arc not — 


7 0a 







THE COURT: 


Anything els 


e? 


Go to tiie next thing. 

HR * SUTTON: I except to your statement to 
the jury' where you told them you are not to concern 
yourself why Blanco is not before you. I believe the 
evidence is before you that Blanco pleaded guilty. 

Mi. Vivas stated they made the same deal with 
Miranda. 

'HIE COURT: Is it true they said Blanco 
pleaded guilty? 

MR. KIMELMAN: The testimony to my recollection 
is they all sat down with the lax/yers and they all 
decided to plead guilty but I don’t believe there is 
any testimony beyond that. 

Mo.. Blanco want ahead and pleaded guilty. 

MR. MAHLEF.: I'd object to a charge like that. 

THE COURT: If it is in the evidence why should 
I not tell them Blanco pleaded guilty? I forgot 
there x/as any testimony that he pleaded guilty. 

MR. KIMELMAN: There is testimony that they 
all sat down and decided to plead guilty. 

THE COURT: I will tell them that. I don't 
know how it will help you. If it is in the evidence. 









= 



l: ..r-. 


17 5 f J 


l will tell the: 


MR. SUTT<::%: '.'hat I have before me is you said 
why Blanco v:as not before you. 

TilE COURT: You have won your point. 

MR. BUT TOM: I niay withdraw the point. 

THE COURT: You want to argue it and withdraw 

it? 

MR. SUTTON: There may have been a confusion 
by the jury, this is the point 1 am trying to make. 

I made a point on summation as to Blanco for testi¬ 
monial purposes. You have taken this to mean about 
Blanco for pleading purposes. 

THE COURT: V.'hat do you want me to do? I said 
I will tell them Blanco pleaded guilty. He is still 
not before them. I will tell them Blanco pleaded 
guilty because it is in the testimony. 

Do you want that? 

MR. SUTTON: May the — 

THE COURT: Next point. 

MR. KIMELMAM: Something came to my mind. You 
also qualified, I believe. Special Agent Greenan as anj 
expert — 

THE COURT: Greenan? 

MR. KIMELMAN: Yes, as an expert to determine 
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tii use wire implements used in the cocaine business , 
trie scissors from Mr. Vivas' house. 

iLL COURT: I am not going back over that. 

I know I didn't. 

MR. SUTTON: I except to your reading the 
statute literally. 


THE COURT: You don't want me to read it? They 
shouldn’t know it? Go ahead. 

MR. SUTTON: You charged at one point that the 
agreement was to be as to a criminal venture to commit 
an unlawful act. 

I would respectfully ask that the unlawful 
act be the specific unlawful act of the intent to 
possess, of the possession with intent to distribute 
cocaine hydrochloride. 

THE COURT: I read that at one point in the 

charge. 

MR. SUTTON: Another point you omitted and 
there might be a confusion. 

THE COURT: Go ahead. 

MR. SUTTON: You spoke of a chain of conspiracy, 
a chain conspiracy. I would respectfully submit that 
it should these words should have been preceded 
by the word, "alleged" chain conspiracy. 
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Tiir. COURT: Next . 

MR. SUTTON: I except to your charging with 
respect to your example on constructive possession 
using your glasses as tne example. 

It raises the question -*- 

THE COURT: Should I have used your glasses? 

MR. SUTTON: No. 

It raises the question of ownership and there¬ 
fore, there should be a charge that the defendants 
must be found beyond a reasonable doubt to own, to 
have owned the cocaine. 

THE COURT: Next. 

MR. SUTTON: That's all I have. 

THE COURT: All the exceptions are denied 
except that I will charge them that — I will remind 
that them Blanco pleaded guilty. 

MR. MAHLER: I object to that portion of your 
charge concerning the weight to be given to the 
testimony of the co-conspirators and I request that 
you charge in the language of United States v. Padgett 
and United States v. Gonzalez. 

THE COURT: Denied. 

MR. HAULER: I request a charge that the 

defendant Diaz is not charged with the possession 
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of any oi tut: physical items which appeal* in front 
of the jury on the Government’s table. 

THE COURT: Denied. That's another summation. 

If 1 sum up for the defendant I vrill have to sun up 
for the Government. 

Didn’t you tell that to the jury? 

MR. MAHLER: No. 

THE COURT: You should have done that. 

MR. MAHLER: I ask your Honor to charge,as 

the theory I have submitted to you in my second request, 
to charge simply that the jury must find beyond a 
reasonable doubt that the — all the illicit acts 
described are part of one conspiracy not portions ol 
two conspiracies. 

THE COURT: No. 

I wish I had the latest case but I don’t have 
time to look it up, where a judge charged he had to 
charge on a single conspiracy and they said it vias 
too favorable. 

Charges like that do nothing but confuse 
juror 3 . If there Is a case where the evidence fairly 
would demonstrate multiple conspiracy I’d be glad 
to do It. 

Where it Isn’t there, I am not dragging in 
unnecessary and confusing concepts. Our Court of 





Ci urge 


9 


10 
11 
12 

I 

i" ! 


10 ,1 


16 

1 ", 0 
4 ' II 

13 

19 

20 
21 
22 
20 

1 

I 

24 ; 


17 03 


At.*pc:iIs 1 judges have boon .struggling with it. l ar. 
trying to figure: out what they mean by it. 

Anything else? 

MR. MAI ILK P.: This .is a problem not a request 
to charge. But we have submitted a copy of the 
indictment and it, of course, lists Juanita Dias as 
the name of the party known as Jenny. 

THE COURT: That's why in my memorandum of 
verdict I said Juanita Guzman, known as Juanita Diaz. 

MR. MAHLER: I ask you to instruct the jury 
as to what it is. 

THE COURT: I said they determine fact 
questions. I already told them that. They already 
understand. I will do the right thing. 

Call the jury in, please. 

(The jury entered the court room at 5:46 


0'clock p.m.) 


(Cont'd next page.) 
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(At 5:46 o'clock p.m. , the jury took it 5 

place in tne jury bo::.) 

TiiS COURT: Members of the jury: 

I told you that it wasn't your concern that 
Mr. Blanco wasn't before you. I think I also said 
that you don't know what happened v/ith Mr. Blanco's 
case. I nay have said something like that. But it was 
called to ny attention that there is evidence that 
Mr. Blanco pleaded guilty in this case, and also 
evidence that Fiffe, Blanco and Miranda had been in 
communication with each other, when they offered the 
plea. 

Now, I just remind you of that, so that you 
know there is evidence of Mr. Blanco's relationship 
to this case, and I had overlooked it. 

But again, I say the action is United States 
of America against Eduard Bermudez, Jorge Vivas, 
and Israel Diaz Martinez, and your consideration is 
directed to the three defendants before you. 

At this point, vre will suspend now till 
tomorrow when you will come in again. 

Don't talk about the case when you come in 
tomorrow, don't talk about the case. I will give you 
further instructions when you get in, I will call you 
into the courtroom. There are certain formalities 
that have to be complied with, and then, soon after 
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ten o‘ ciocr., you will start your deliberations. 

Don't think about the case, don't talk about 
it unti1 tomorrow. 

Please leave the papers that I gave you, the 
Memorandum of Verdict, and a copy of Count 1 and 6 
in the jury room. The jury room will be locked, and 
you will find them tomorrow morning when you cone in. 

The jury is excused. 

JUROR KO. 4: What time tomorrov/? 

THE COURT: Ten o'clock. 

I am glad you asked me, you know that moans 
ten of ten and so forth. All right. 

Ten o'clock tomorrow, if I am not in the court¬ 
room X am going to be across the hall, I will be in 


the other courtroom. 

(The jury then left the courtroom.) 

MR. MAHLER: Hay the record simply reflect 
my exception to your refusal to charge? • \ 

THE COURT: All requests that are not granted 
by the Court, tire excepted tc. The rights of the 
defendants to review are specific, we understand that, 
MR. MAHLER: Thank you. 


A 
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(At 5:50 o’clock P.M., the sessipn^wafc concluded,) 
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of hearing of the jury.) 

THE COURT: T’>e jury has sent a note out, M A 
written charge of what is a conspiracy." Hark that as 
a Court exhibit. 

THE CLERK: Court Exhibit 11. 

THE COURT: Any objection to submitting a 
written charge on definition of conspiracy to a jury? 
MR. SUTTON: My instinct tells me to object. 

THE COURT: How do you feel about it? 

MR. MATARAZZO: No objection. 

MR. MAHLER: I would like to see v/hat the 
charge is. 

THE COURT: Do you have any objection to a 
written charge given to the jury on conspiracy separate 
and apart from the rest of the charge. 

MR. MAHLER: No. 

MR. KIHELMAN: No. 

THE COURT: I think it would be perfectly all 

right. 

The only thing I don't have here is the cheirge. 

I have another note, "Business cards of the 

record shop." 
n 

Kay I see .what I said in the transcript? 

Here is one business card. 

MR. KIKSLMAN: It is not quite clear. 
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TlIS COURT: It says business cards of tll2 
record chop, 

MR. KIMELMAH: One business card of the record 
shop and one card in evidence with number and Jorge. 

The number of the record shop. 

THE COURT: Just send that in and see if they 

are satisfied. 

What exhibit is that going in as or what is the 

number? 

MR. KIMELMAN: 22. 

the COURT: Give it to the marshal. 

THE COURT: If they want note, if tusy ask. 
questions te?.l them to put it on a noue. 

TIFE CLERK: Jury note marked as Court Exhibit 1. 
THS COURT: I am going to try to talk then out 
of this because I have an uneasy feeling that they 
may look at this printed word and take a phrase, n 
the whole charge were given to them I probably would 
feel a 1ittle better about it but one part of the 
charge I am a little concerned about. 

(The jury entered the courtroom at 5:30 p.m.) 
THE COURT: I would like to comply with your 
request uo give you a written charge on consprracy but 
I have certain fears about giving a written charge on 
part of the charge. 

€51 
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I night emphasize that there might be one phrase 

in it that you. night living onto. One ju*.Oj. nigh- re<-d 
the charge and another juror night not. Here I kno./ alj 
of the jurors will hear it. I would rather repeat or 
practically repeat what I said before and fortunately 
it has just cone up from the court reporter and it has 
not been collated so I will just read it and turn the 
pages slowly so I don't upset the order. 

M Count 1, however, is a conspiracy count. And 
in very brief,language. Section 846 describes the 
conspiracy. It says any person who attempts to or 
conspires to commit an offense defined under tails 
subject chapter violates the section. There is a 
difference in concept between a conspiracy and what wo 
call a substantive count, violating a specific section, 
841. You shall not possess with intent to distribute, 
and the conspiracy section which says it is a viola tioij 
of lav to conspire to enter into a conspiracy -o 
violate the law. You see that is a general term, so 
we call.it conspiracy statute. What the law condemns 
and proscribes, prohibits in a conspiracy is entering 
into the agreement. It is not necessary for th- 
Goveraaent to prove that an accused actually possessed 
cocaine in the charge of conspiracy to possess cocaine 
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While subs tanhive count that charges possession of 
cocaine with the intent to distribute, it is vital to 
the Guvcrnnent's case that the accused possess cocaine 
It is just a slight variation of that when I come to 
the substantive count, and I shall charge you cn aidir, 
and abetting the possession with intent to distribute. 

Let us deal with the conspiracy count. What is 
a conspiracy? It is an agreement, it is an under¬ 
standing. 

It has been properly described as a criminal 
venture similar to a commercial venture. It is an 
agreement between two or more to commit an unlawful 
act. Those who are members of the conspiracy are 
called conspirators. A conspirator is a kind of a 
partner in the enterprise. A conspiracy is a partner¬ 
ship in a criminal venture in vhich the acts each 
member becomes the act of every other member. Mere 
association, the being together of two people, the 
mere similarity of their conduct does not make for a 
criminal conspiracy. 

People have a right to assemble to discuss 
matters. If you find one party to have been a member 
of a conspiracy, the mere fact that the accused 
associated with that member is not enough. 

The mere fact that an accused was present at 
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the time the consp .racy was in operation and even knew 
of the conspiracy is not enough. You will see that it 
is necessary for the Government to prove beyond a 
reasonable doubt the accused participated in some way, 
entered the conspiracy, promoted the business of the 
conspiracy before you can say that an accused became 

a member of the conspiracy. 

More than that, the Government must prove 
beyond a reasonable doubt the activity, that that 
participation was knowing and willful. In other words 
that' the accused was aware that the parties were 
dealing in cocaine and that knowing that the pc.it-cs 
were dealing in cocaine voluntarily and intentionally 
entered into the business, the conspiracy, knowing 

that it was in violation o£ lew. 

The Government does not have >-0 prove that c-he 

defendant knew this specific section of law war 
violated but knew that it was a violation of law to 
deal in cocaine. It is not nece^^ry fo. th^ Go/er 
ment to prove that the parties sat down and entered 
into any formal agreement, that the parties knew all 
the methods that the business was used in order to 
succeed to accomplish the purpose. It is not necessaj- 
for the Government to prove that the conspirators 
know one another. All that must bo proved is that th 
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members in so.no way or manner, and it could bo tho 
man.'.or in v:hich they dealt, the Government must prove 
beyond a reasonable; doubt that the members of the 
conspiracy in some way or soma manner or some contri¬ 
vance, positively or tacitly came to a mutual under¬ 
standing to try to accomplish the unlawful scheme or 
plan, in this case the dealing in narcotics. 

V7hat the evidence in the case must establish 
beyond a reasonable doubt is the conspiracy was know¬ 
ingly formed, that the parties to the conspiracy were 
aware that they wore dealing in cocaine, that one or 
more of the methods described in the indictment were 
agreed upon in an effort to accomplish that purpose. 

In order to bring the accused into the 
conspiracy, once the Government proves the conspiracy 
as alleged in the indictment is established, the Cover 

went must prove beyond a reasonable doubt that the 

• 0 

accused knowingly and willfully entered into that 
conspiracy, thcit knowing the unlawful plan, that-.he 
advised, assisted or does something that aids the 
conspiracy in its business. 

Now, one who knowingly and willfully joins an 
existing conspiracy is chargeable with all the 

A 

acitivties of the conspiracy from the beginning. In 
determining whether a conspiracy existed, the jury 
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should consider the actions of all the alleged 
participants; however, in determining whether a 
particular accused became a member of the conspiracy, 
you may consider only his acts and statements. 

In other words, if the witness Fiffe testified 
he spofce with Miranda or Mr. Bianco and one of the 
accused’s names ware mentioned or his activities 
describee’, you may not use that testimony to determine 
whether the accused entered into the conspiracy and 
you should not confuse that with what I charge you on 
statements made outside the presence of the accused. 

You see, criminal liability is a personal 
liability. The Government must prove by the testimony 
of what a defendant himself said or did by proof 
beyond a reasonable doubt in order to bring a member, • 
a defendant, into the conspiracy. Once he is brought 
into the conspiracy and here I don’t have the copy, 
once he is brought into the conspiracy then as a 
partner of the conspiracy he is bound by any acts or 
declarations of any member of the conspiracy made during 
the time of the conspiracy and in furtherance of the 
objectives of the conspiracy, and you must distinguish 


between those two ideas: One, as an evidentiary 


matter, how to deal with the evidence, but before you 

s. 

treat the evidence in that fashion, you must find 


that a defendant entered into the conspiracy, 

555 • 
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*• e ■ > actually a par a member of the conspiracy 

because until that time he is not bound by anything 
that any ;. amb ■ c says outside hia presence without hi: 


no /!< dga. 


h'ov/ I hope that clears it up. The jury is 


excused.• 

(The jury withdrew at 5: -10 p.m.) 

TEE COURT: I apologize, the last page was 
hidden here. It is here with a note. Here is what I 
said and I don't think it is different than what I just 
told 'then. I said once he is brought into the 
conspiracy than’anything another member of the 
conspiracy say3 or does during the time of the 
conspiracy and to promote the cocaine business is 
chargeable against that accused. 

If you think about it you will understand the 
fairness. There are two separate and distinct 
principles: One is how to deal with the evidence and 
the other is whether the defendant is a member of the 
conspiracy. You cannot charge an accused of a 
conspiracy outside of his presence of which ha knows 
nothing — it should have boon which he knows nothing , 
unless and until you first find that he was a member 
of the conspiracy and that in turn depends on whether 
the testimony supports the proof that ho entered into 
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Note from jury marked Court Exhibit 19 
for identification. 

{Out of hearing of the jury.) 

THE COURT: The noto is: "Charge, what is a 
conspiracy?" 

I will make one more try at it. Apparently what I 
told then before — 

MR. SUTTON: Maybe if I get my briefcase I can 
say something. 

THE COURT: Apparently they don’t understand it. 

I read from the — isn’t this where I read directly 
from the charge book? 

I charged them in seme of the language I usually 

use. They wanted it in writing and instead I read it 

* 

to them. I will try to give it to them in layman’s 
language once more. 

Seat the jury. 

(The jury entered the courtroom at 3:51 p.m.) 

THE COURT: Well, your last note asked me to 

define conspiracy. I have given you a definition a 

number of times and I will try again by saying it 

differently, but, of course, always meaning tho same 

thing. It might be helpful to describe it by 

¥ 

distinguishing it. 

• \ 

When a defendant or an accuced is charged 'with 
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doing something tc 


specific section. 


thing. When the c 
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violate the law, normally it is a 
You are prohibited from doing some- 
harge is that the accused did some¬ 


thing , that charge is, we call a violation, a 
substantive violation and so in this case, in Count 6, 
the defendant Bermudez and Vivas are charged with the 
possession of cocaine. I indicated that type of 

A 

1 

possession was the kind of possession that charged th em 
with dealing in it, and the possession was possession 
with intent to distribute. 

The statute says it is unlawful oo possess 
cocaine with intent to distribute, and, of course, I 
am not giving you the full charge because the 
Government has to prove that that possession was knowing¬ 
ly and willfully, they are aware of it and that is one 
type of a crime. That is a substantive offense. 

What Congress makes a violation is the getting 
together for the purpose of violating the law with 
intent to violate the law, so that it isn’t the 
possession of the cocaine that is prohibited in 846, 
though as I say that is a violation, but it is the 
getting together for the purpose of dealing in cocaine 
and the phrase used in the indictment is possession with 
intent to distribute cocaine; but that is what is meant 


y4a 


by it. 
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Now, a con '.piracy obviously takes two or more 
people. That is a difference, another difference 
between conspiracy and the substantive crime, because 
it is a getting together. V.’o call it an agreement. 

The Government must prove that two or more 
people and at least one of the accused got together 
for the purpose cf going into the cocaine business. 

Now, I also charge you to make sure that the 
Government's proof must show a conspiracy and not 
people — not just getting together and talking 
about non-criminal activities. Make sure that the 
accused didn't just happen to be there innocently 
or by accident. Before you convict, anyone for being 
a part of the group that is dealing in cocaine, the 
Government must prove that the party charged, the 
accused, knew that what he was doing, his activity 
if he sat dovm to talk to someone, if he got on the 
telephone and talked about something, if he drove 
in the car, if he sat down with a prospective buyer, 
that he knew it was part of that group's activity 
to deal in the cocaine. 

Again, that it wasn't by pure accident. 

When I talked about what the Government has 
to prove beyond a reasonable doubt I pointed out 
all the elements of conspiracy that the Government 
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has to prove: 

One, that there was a conspiracy as charged in 
the indictment. The conspiracy in the indictment 
charges that first, the time — it is on or about and 
between the 31st day of October of 1973 and the 31st 
day of May of 1974, and the purpose, again, as I say, 
was to deal in cocaine. 

The Government must establish that, by proof 
of what all the alleged conspirators said and did, 
as if you view their activities and found, frou v/hat 
they said, and from how they said it, the way they 
dealt with each other. Did the Government prove 
beyond a reasonable doubt that they were in the 
cocaine business? That is one element. 

Number two, that the particular defendant, the 
accused charged, knowingly and willfully entered into 
chat conspiracy. The proof through t.ha testimony of 
what that defendant did must show what he said or did. 
Do you believe the testimony? Do you believe the 
testimony? Does that testimony show beyond a 
reasonable doubt that the accused was aware that what 
he was doing was jmrticipating in the cocaine business, 
not just accidental and he knew it was a violation of 
law to deal in cocaine. 

The third element, that thereafter one of the 
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members of the conspiracy, any member of the conspirac 
knowingly and willfully committed an overt act and 
that means did anything that was observable, that 
was obvious for the purpose. 

And then, the fourth element, the overt act 
was committed in furtherance of the cocaine business. 

If he took a ride, did he do it to negotiate 
with a buyer, deliver cocaine, to collect the money, 
to deliver the money? 

And was that act in furtherance of the 
conspiracy, the cocaine business? 

So there is nothing mysterious about it. It 
need not be a formal, express agreement. The Govern¬ 
ment does not have to prove that all the members of 
the conspiracy got together and understood and agreed 
on everything about the conspiracy, and the Government 
doesn't have to show that Mr. A was designated to do 
this work and B to do this work, one to buy the 
narcotics, the other to deliver it and the other to 
sell it. The Government does not have to prove that 
any of the members of the conspiracy knew one another. 
But, what they do have to prove that the party to be 
charged and the defendant understood that there were 
others in the deal, in their group, carrying on this 
business, and that in order for them to be successful 
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to do their job. Someone had to ge 
. r >o:..oo*ir.' ho J to package it and some*~ 
cue comers; and someone had to deli 
t must prove that the accused was 


or 


Noe,, as I say, if the Government proves all the 
foui elements essential to this crime beyond a 
reasonable doubt than you roust find the accused guilty, 
lu you j ind tney have not proved all those elements, 
than find them not guilty. 

Again, I hope that I have explained it. I know 
coming into court as a jury for the first time, it is 
not an easy concept. But, wo have been here now for 
tv,o weeks and this is the third or fourth time I 
explained it tc you and T hope I got .it across to you. 

The jury may be excused. 

(The jury withdrew at '1:03 p.in.) 

(Out r f hearing of the jury.) 

THU COURT; I will take exceptions to the charge. 

MR. MAHLER: I take exception to the general 
nature Ox the charge and I would like to request that 
you charge the jury formally, the same exact manner as 
you charged them originally. 

THE COURT: The same language I gave them 
three times. 
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or instinntors of the conspiracy. 

Tn determinina whether or not a defendant or 
any other n, rson was a member of the conspiracy, you 
are not to con si dr * what others mav have said or done. 
That is to say, the membership of a defendant or any 
other member of the conspiracy must be established by 
the evidence i.. the case as to his ovm conduct, vrhat 
he himself knowinalv said or did,' 

T Lth that you may continue, M r. Kimelman. 

MR. laMELMAN: Thank you, your Honor. 

DI RF.CT EXAM 1 NATION 
BY HR. KIMEL?tVI: (Cont.) 

0 Special Aaont. Abbott, I ask you v.'hen and where 

you met Victor Blanco. Will you tell us again, please? 

A I met Victor Blanco in his apartment at approx 

mutely 4:30 n.m. on October 31st, 1073. 

o Where is this apartment located? 

A 97 Clinton, Avenue, Brooklyn, 

o v/ho else was present at that time? 

A With me? 




An informant. 

MR. SUTTON: I can’t hear, your Honor. 

THE COURT: Would you repeat the — 
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at that time? 

MR. fSUTTOd: Obiection . 

THE COURT: Overruled. 

THE WITNESS■. Ves, there was. 
o Kliiit tie did you «et to Victor Blanco a 

apartment? 

A A little bit after 5 p.m. on November 2nd. 

p what happened as you entered the apartment? 

A as T entered two peonle were leaving. 1 took 

, he i a her individual ent« 

apartment. ,il mco introduced this individual to me ;r 
I* f i e f e 1 . 

p Do you now know the real name of the individual 

who w :s introduced to you as ! fiefal? 

A Yes. 

n Tell us that name. 

A Manuel Eiffe. 

q hat haopened after your introduction to 

P^iefel? 

alanco and Fiffo had a conversation in Spanish| 
And Fiffe handed mo a nackaqe wrapped in a piece of br«-wn 
,aoer K.-j. T opened the brown paper wrapper and found a 
plastic ban containing white powder. I opened the bag and 
examined the white powder and I observed it to be low Oual-tj 
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cocaine, 


I conducted some brief teats to u ; 


presence o? cocaine, 


THE COURT: Where did you make those t< e! • 
THR WITNESS: Right in Blanco's apart, a nt. 
T!1R COURT: In his presence. 

THE WITNESS: Yos. They were not chemical 


tests. 


Will vou tell us the test. 

MR. SUTTON* I didn't hear him. 

the COURT: Mr. barbelIn, would you repeat 


the t. 


(Record read.) 

THE. WITNESS: One test was what we call a 
burn test. You burn a small bit of the cocaine and 
the amount of residue left behind indicated the amount 
of immirities. The larger the residue the lower the 

quality of cocaine. *« 

The second test was looking for the nu ibne.>s 

after rubbing it on my hand. 

And the third test I used was to place seme 

cocaine into a qlass of water. 

(Continued next naqe.) 






■ ' 7 

4i ‘ "t . * 

. . ' _ . *» r 

* 

Abbott-direct 243 

time, two, three minutes, and handed no the of £jcia.l funds. 

What did ho hand you? 

A I believe it was a total of $750. 

THE COURT: What are official funds? 

THE WITNESS: Official funas are monies used 
for the purchase of evidence. 

THE COURT: Are the numbers pre-recorded by 
someone before they are turned over to you? 

THE WITNESS: Yes, they are. 

THE COURT: All right, go ahead. 

T1IE WITNESS: The informant gave me all of the 
official funds. I counted out $680 and asked Blanco 
if ho had two fives, chanqe for ten, which he did, and 
gave it to me. And I than paid Fiffe $675. 

During the course of this transaction, the 
« 

informant asked if he could leave. And I told him he 
could wait for me in the car. 

After I paid F.iffe, Blanco asked me — Blanco 
told me that Fiffe’s people would have another shipment 
of cocaine coming in soon and if I would be interested 
in purchasing some more cocaine. I told him when the 
shioment came in, he should given® a call and wo would 
take care of business from that point. 

I then said good-bye to Fiffe and Blanco, 

f 

. 
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returned to the Government car where Agent Borst and^ 

the informant wore waiting for me# and drove out of 

» 

the area and met with Agent Dovetko and advised him 
that I purchased an ounce of cocaine for $675. 


(Continued on next page.) 
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MR. SUTTON: Objection. I move to strike. 

THE COURT: Objection sustained. 

Do you know what the custom and practice is 
at the laboratory on resealing envelopes after tests 
arc made? 


THE WITNESS: To my knowledge, they reseal 


the envelope. 

THE COURT: Do you know that to be the custom 

and practice? 

THE WITNESS: Yes sir. 

THE COURT: All right. 

Q In other words, then, with this additional 

seal does Exhibit 1 appear to you to be in the same conditio: 
as when you turned it in to the Northeastern Regional 
Laboratory? 

A Yes. 

Q Now, Special Agent Abbot, when was the next 

time that you had a conversation with Victor Blanco? 

A I received a telephone call from Victor 

Blanco approximately 1:30 p.m. on November 8, 1973. 

Q Could you tell us the conversation that you 

had with Victor Blanco? 

A Blanco told me the people in the factory had 
a new shipment of uniforms and I should come down to look 

’ ‘ ■' ' i i 









Mi • V :* » 


Abbott-direct 


at them 


When he said that to you, 


what he was talking about? 


Is that in fact some type of narcotics jargon 


that you are familiar with? 


MR. MATARAZZO: Objection, leading the witness 
THE COURT: Overruled. I will allow it. 


What other grounds, Mr. Sutton 


MR. MATARAZZO: I said he is 


Is that the same grounds? 


THE COURT 


I withdraw my objection, your 


MR. SUTTON 


Honor 


THE COURT: Objection overruled 


Go ahead. 

THE WITNESS: May I have the question again? 


(Record read.) 


THE WITNESS: Yes, it is. 

Based on your experience, what did you take 


that statement to mean? 

A Well, based on my experience and the last 

conversation I had with Blanco, it meant to me that the 
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shipment of cocaine was in and that I should examine it with 
a view toward purchasing another quantity of cocaine. 

Q As a result of that conversation, what did you 

do? 

A Well, Agent Borst and I arrived in the 
vicinity of Blanco's residence at about ten minutes to 
3:00 that afternoon. 

I went inside and Blanco asked me if I wanted 

r 

to see the cocaine. I told him I did. 

MR. MAHLER: Judge, at this time I am going to 
make my motion to preclude any evidence concerning 
this particular statement being offered in evidence. 
THE COURT: On what grounds? 

MR, MAHLER: The grounds we previously 
discussed concerning my bill — 

THE COURT: Objection overruled. 

THE WITNESS: Blanco and i went downstairs and 
met Agent Borst in the government vehicle. I 
introduced Blanco to Agent Borst. And Blanco 
directed us to a corner store. 

THE COURT: When you say government vehicle, 
did it have any insignia on it or any writing on it 

X 

, «*.. ' * • 4 

to indicate that it was a government vehicle? 


THE WITNESS: No sir. It was used as an under- 
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A Red is the nickname for Victor Blanco? 

s' Q How did you know that? 

A He's a redhead. 

Q Is that a name that you came up with or had 

you heard someone else term him with that? 

A The informant told me that was his nickname. 

Q All right. Now, they got into the government 

car, this Volkswagen, and where did you go? 1 

A We proceeded to the vicinity of 293 Grand Street, 

Brooklyn, New York. 

Q What happened when you got there? 

A When we got there — to Havermyer and Grand 
Street, Blanco instructed Agent Borst to pull over and 
apologized for he said Agent Borst would have to wait in 
the car. And he apologized for this. 

Blanco and I got out of the government 
vehicle and walked around the corner and entered a clothing 
store located at 293 Grand Street. 

Q Now, could you describe the clothing store for 
us? What did it look like on the outside? 

A A street level store with the — the front 
was with ail glass window panes. 

Q Did it have any sign above it? 

A Yes, it did. 










.. . . *i ' 

» 

" VC ’ . < ' 


r 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 




Abbott-direct 254 

Q Do you recall what the sign said? 

% 

A Clothing Center. 

Q What type of clothing did you observe being 


sold? 


A Men's wearing apparel. 

Q Now, you entered the store. Then what happendcj? 

A WE entered the store and Manuel Fiffe was 

behind the counter. So I waved to him as a greeting. And 
Blanco and Fiffe had a conversation in Spanish. After a 
few minutes Fiffe, Blanco and I proceeded through a partition 
in the back room of the store. 

We got inside and Fiffe took out a small 
aluminum package from his sock and opened it up for me to 
look at. And I observed about a quarter of an ounce of 
cocaine inside. 

And Fiffe spoke to Blanco. Blanco told me 

that this was a sample of the shipment that had come in. 

✓ 

I looked at the cocaine and I told Blanco, 
this is much better than the ounce I had purchased and I 
was satisfied with this. 

Q How did you make that determination? 

A It appeared to be of a higher quality than the 

‘ ' V •>. < i- ’ •* j 

, . •* . * ^ * 

outside purchase. 

MR. SUTTON: I didn't hear that. 
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2 you what Blanco said, that Fiffe was only the front man, what 

3 did you say then? 

4 I A 1 said if he can’t lower the price he can’t 

I 

5 lower the price. I will take the package anyway. 

6 I instructed Fiffe with a motion of my h^nd to 

7 wrap up the packaqe. 

® I put the cocaine back in the plastic bag, 

9 resealed it. At this point, I reached in my pocket for a smal] 

10 scale and Fiffe took out a small postage scale, put the 

11 package on it and spoke to Blanco. 

12 Blanco said, "Four and a half ounces* Right?" 

13 1 said, "Yes, that is it, four and a half ounces." 

1 4 0 Bid you observe the cocaine being weighed? 

15 A Yes, I did. 

16 0 Did you see that it weighed four and a half 

17 ounces on that scale? 

18 A Yes, I did. 

19 0 Now, will you tell us again — 

20 MR. KIMELMAN: Strike that. 

21 Q How much is four and a half ounces in kilograms? 

22 A In kilograms, it would be a one-eighth kilo or 

23 a hundred and twenty-five ctrams. 

4 * 

2< 0 Now, after this cocaine was weighed, what 


25 happened? 


: ( 


Vlfr f, •*' 

.VS , 

-V - A ■- * »• •- . 

*, •’ 'JSf $■ -V 1 .• 


. 













i 


• 12 

2 


3 


4 


5 


6 


7 


8 

• 

9 


10 


11 


12 


13 


14 


15 


16 


17 

• 

18 


19 

Simon 

20 

T5pmR3 

follows 

21 


22 


23 


24 

* 

25 


' 

* , ■V ’ ’rr* ; ;:-r f 

.'* » • « ' • i /»* 

' . • . 234 • 

* • . - . * 

* 4 

Abbott-direct 

A Fiffe said, "Money." * 

THE COURT: Of course, a kilogram means one 

thousand grams, doesn't it? 

THE WITNESS: That's correct. 

THE COURT: One-eighth of a thousand is a 
hundred and twenty-five grams? 

THE WITNESS: That is correct. 

A (continuing) Fiffe said, "Money." 

And I told Blancc to tell Fiffe that the money 
was with my partner upstairs in the car, and he should come 

upstairs and he *c.uld pay him. 

He agreed to this. I put the package in my 

pocket and all three of us went upstairs. 

0 When you went upstairs, did Mr. Blanco ask you 

anything? 


(continued on next page) 
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MR. KIMELMAN: Strike that question. 

Was there any discussion about further shipments? 
Yes. When would 1 be interested in purchasing 


something else. 


q And how did you respond? 

A I told him when another shipment came in to t gi\ 

me a call and I would come down and look at it. 

q Now, when you got upstairs — I take it you ha< 

to go up through the trap door again? 


Yes. 


q When you went upstairs what happened? 

A Mr. Blanco, Fiffe and I entered the front part 

of the store where the clothing was and motioned to Fiffe 
to come out to the car. And he followed me out. 
q Well, where did you go? 

A We went to the Government car where Agent Borsl 

was waiting for us. 

q Now, when you got outside the store did you 

observe anybody inside the store? 

A On my way out I observed some people in the 


store. 


Have you since identified the people you 


observed in the store? 

A Yea, I have. 
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Q Can you tell us who those peop ..e are? 

A Well, Mr. Diaz was still in the store as I was 

going out. And I observed another individual lounging at 
the cashier's counter. 

q Have you subsequently identified and do you 

now know that individual's name? 

A Yes, that is Louis Miranda. 

q And Mr. Diaz and this individual that you now 

know as Louis Miranda were in the store as you left it with 


Mr.•Fiffe? 


That is correct. 

You left the store with Mr. Fiffe. Where did 


you go again? 


ment car? 


Went to the Government car. 

And what happened when you went to the Govern- 


Fiffe and I entered the car and I instructed 


Agent Borst to pay Fiffe $2900. 
Q Did he do so? 


Yes he did. 


Q Then what happened then? 

A Fiffe counted out the money. 

Then he made a motion with his hand like he 

was dialing a telephone and he said, "Tomorrow?" . 


/ 





- >-■ 




V 




happened? 


Abbott-direct 
THE WITNESS: Yes. 

THE COURT: All right. 

After you entered the back of the store, what 


I observed Mr. Vivas on the telephone. And 


after he completed the call he went out into the -- in the 
front part of the store. And the -- after a short period of 
time the unidentified gentleman left the store. So Mr. 
Fiffe, Blanco, myself and Bermudez were left in the store. 

Q You say the store. Doyou mean the back room? 

A The back room of the store, I mean. I asked 

Blanco who Bermudez was. Blanco spoke in Spanish to 
Bermudez and they had a conversation, Bermudez and Blanco. 
Blanco said to me, "You doA't have to worry about anything. 
He is the boss. He's okay." 

Q Blanco told you that Mr. Bermudez was the 

boss? is that right? 

A That's what he said. 

At this point Fiffe pointed to Bermudez and 
said, "Colorobiano;" pointed to Blanco and said, "Puerto 
Rico;" and tapped himself and said, "Cubano." 

Q Do you know what Colombiano means? 

A Means he was a Colombian national. 

(Continued next page.) 
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a half kilo. 


Abbott-direct 


Is this conversation in English or in Spanish? 
In English. 

You don't speak Spanish, do you? 

Only a few words here and there. 

Mr. Vivas responded to you in English or 


Spanish? 


A He responded to me in English. 

Q After you told Mr. Vivas that you only had an 

eighth, would you tell us again what he responded. 

A Well, to step back a minute. First, I asked 

him how much for the half. He told me it was 12,000. 'x'hen 
I told him I didn't have that much. I only had enough for 
an eighth. I asked if I could have the eighth. He said, 
no, it's got to be the half. 

I said, "Well, why doos it have to be the half?" 

He said, "I don't want to break up the package." 

I said, "Well, it's already in two separate bags. It' 
already broken up." 

He said, "Well, in that case, you can have a quarter 
for 6500." 

I said, "I haven't got the money for a quarter right 
now. I have the money for an eighth right now. And I will 
take that much from you." 
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that that is the instruction. 

I think we are ready now. Mr. Abbott, will you 
please resume. 

BARRY PAUL ABBOTT, called as a witness, 

having been previously duly sworn by the Clerk of the 
Court, resumed the stand and testified further as 
follows: 

DIRECT EXAMINATION 

BY MR. KIMELMAN (continued): 

0 Now, I believe. Agent Abbott, when you left off 

yesterday you were about to describe a meeting you had with 
Victor Blanco on the 23rd of November. 

Now, could you tell us again did you meet with 
Victor Blanco on November 23rd, 1973? 

A Yes, I did. 

^ v °u tell us where that meeting occurred? 

A In Blanco's apartment. 


meeting? 


Do you recall approximately the time of that 


About twelve o'clock in the afternoon. 

Did you have a conversation with Mr. Blanco? 
Yes, I did. 

VJill you tell the Court and jury what y v.u said 


to Mr. Blanco at that time? 


I asked Blanco if he had been able to get in touc] 
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Abhott-direct 

* 

2 

v/ith Mr. Fiffo for the purpose of putting ne together with 

w 

3 

Mr. Bermude 

z again. 


4 l 


Mr. Blanco told me he couldn't contact Fiffe 


5 

hecause the 

store was closed for the Thanksgiving holiday. 


6 


I told Blanco there was no great hurry because 


7 

I still had 

not obtained enough money to purchase a half kilo 


8 

of cocaine. 

And I would contact him after the weekend. 


9 


MR. SUTTON: Your Honor, I rise respectfully to 

• 

10 

ask 

if the witress cculd please try to make an effort 


11 

to speak a little louder. It is a little difficult 


12 

for 

me to hear him. 


13 


THE COURT: Well, try to do that. 


14 

BY MR. KIMEBMAN: 


15 

0 

Is that substantially the conversation that 


16 

you had with Mr. dieter Blanco that day? 


17 

A 

Yes, it is. 

# 

18 

0 

When is the next time you met with Victor Blanco 


19 

A 

J saw Mr. Blanco on November 26, 1973. 


20 

n 

Where did that meeting occur? 


21 

A 

I went to Blanco's apartment. 


22 

Q 

That in at 97 Clinton Avenue, is that correct? 


23 

A 

That is correct. 


24 

Q 

Approximately what time was this meeting? 

• 

25 

A 

Approximately 2:30 in the afternoon. 
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* 

sorry, he is quite correct. I read "Vivas" and it is "Vegas." 

My apologies, Mr. Kimelman. T am sorry. Your 

Honor, it was not intentional: 

"Accordingly plans were made for Special Agent 

Abbott to purchase another eighth kilogram of cocaine 

from Angel Ortiz 11 

Is this also known as? 

A It means alias. 

q — (continuing) — "Fiffe, in an attempt to 

locate the stash and/or implicate Jose Vegas in these 
transact ions." 

Ts that a true and accurate reading of what 
you said — what you wrote in Government's Exhibit 3500-!.? 

A Yes, it is. 

MR. SUTTON: No further questions. 

THE COURT: Mr. Matarazzo? 

MR. MATARAZZO: Yes, your Honor. 

CROSS-EXAMINATION 
BY MR. MATARAZZO: 

o Mr. Abbott, on October 31 you arranged with 

Victor "Red" Blanco to purchase one ounce of cocaine — that 
is October 31, 1973; is that correct? 

A Yes. 

Q When you met with Mr. Blanco, was Mr. Vivas 1 
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Abbott-cross 


name brought up? 


3 A Mo, sir. 

I 

4 | 0 I will take you to November 5, 1973, on which 

5 date you state that you purchased from Victor Blanco, known 

fi as Red, and John Doe, who later became known as Fiffe — 

7 Fefil, fiftv-two qrams of what has been analyzed as cocaine 

8 for six hundred and seventy-five dollars; is that correct? 

9 A Yes, sir. 

10 MR. MAT/'RAZZO: May I have the exhibits, please, 

11 the one for six hundred and seventy-five dollars? 

12 (Document given to counsel.) 

13 0 Is that the cocaine that you purchased from 

14 these two gentlemen for six hundred and seventy-five dollars? 

15 THE COURT: That is an exhibit? 

16 MR. MATARAZZO: That is an exhibit. Government's 

17 Exhibit 1. 

18 A Yes, this is the exhibit. 

19 0 Mr. Abbott, when you purchased this cocaine, 

20 was Mr. Vivas present? 

21 A No, sir. 

22 C Was his name mentioned? 

23 A No, sir. 

24 (’ Was his name mentioned before the purchase of 


this cocaine? 


\ 
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Abbott-cross 


No, sir. 


Was it mentioned at any time for the purpose 


of this — of purchasing this cocaine? 


No, sir. 


MR. MATARAZZO: Thank you, 


7 0 I now take you to November 8th of 1973, where 

8 you had a meeting with Fiffe and Victor Blanco, you said, at 

9 293 Grant Street, at which time you either purchased or were 

10 given twenty-three grams of what was analyzed by the 

11 Government's chemist as cocaine — this item. Government's 

12 Exhibit 3, when you purchased or were given this — withdrawn 

13 Were you given this as a sample for nothing? 

14 A Correct. 

15 Q You were qiven the sample by a Mr. Blanco and 

18 Mr. Fiffe; is that correct? 

17 A That's correct. 

18 0 At this time, was Mr. Fiffe present? 

1 9 A No, sir. 

2 Q ‘ 0 Was his name mentioned? 

91 A No, sir. 


(continued on next page) 
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Abbott - cross - Matarazzo 


C ROS S -h'XAMI N AT I ON 


BY MR. MATARAZZO: 


Q When they giave you the item later identified 

by Government's chemist as cocaine, didthey mention Mr. Viva* 
name? 

A No, sir. 

Q Did they say it was a gift from Mr. Vivas? 

A No, sir. 

Q I now take you to November 12th of 1973, where 

with your associate Dennis J. Borst, you purchased 155 gr 
of what you referred to then as suspected cocaine, but 
which turns out to be, upon examination by the Government 
and according to their chemist, cocaine. 


Blanco? 


On that day did you meet with Fiffe and Victor 


Yes, sir. 


For the purchase of this? 

Yes, sir. 

pid you pay for it? 

Yes, sir. 

Did you pay $2900 for it? 

Yes, sir. 

Was Mr. Vivas present when you bought it? 


( 
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Abbott - cross - Matarazzo 
Was the name mentioned when you made arrange¬ 


ments to buy it? 


A Mo, sir. 

Q Was his name mentioned when it was being pur¬ 

chased? 

A No, sir. 

U Was he referred to — 

A No, sir — 

Q May I please finish? 

A I'm sorry. 

0 Was he referred to in any of the conversations 

leading up to the purchase of this substance later identi¬ 
fied and analyzed as cocaine? 

A No, sir. 


MR. MATARAZZO: Thank you. 

Q Mow, I am not trying to belabor the point, youi 

Honor. One more question to that point. 

Before November 20, 1973, at approximately 7:0 
o'clock, had you ever seen visually that man (indicating)? 

MR. MATARAZZO: Mr. Vivas, please stand. 

THE COURT: For the record pointing to the 


defendant Vivas. 



0 
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THE COURT: The record should show that you 


pointed to the defendant Vivas. 


BY MR. MATARAZZO: 


Mr. Abbott, have yu everheard his name mentionejd 


No, sir. 


Therefore, the first time you ever saw Mr. Vivas 


according to your prior testimony, was the evening of 


November 20, 1973, at a place called the Estrella Record 


Shop; is that correct? 


Yes, sir. 


When you entered the shop, Mr. Abbott, did 


you notice — if you had — withdrawn. 


When you entered the shop, when was the first 


time you saw Mr. Vivas? 


When I entered the back room. 


When you entered the back room? 


That's correct. 


Mr. Vias was in the back room when you entered 


the store? 


To the best of my memory, yes. 


What was he doing? 


lie was on the phone. 


'Was he talking English, Spanish, Greek, anythii 


that you could recognize? 









Abbott - cross 


I didn’t hear anything. 

Then how do you know he was talking, sir, if 


you didn't hear anything? 


I said he was on the phone 


ceiver in his hand 


He wasn't talking on the phone, he had a recei 


in his hand? 


I said I didn't hear anything 


Did he put the phone back on 


any time? 


Where did ha go from there? 

Dehind the counter or the main part of the 


the main counter from the back 


Could 


room? 


I could sea 


And the part you saw he was behind the coulter? 
No, sir, I saw him enter to go behind the 


counter but I didn't see him standing behind the counter. 

q Did you see him negotiate any business with 
customers that may have coma in off the street? Did you 
see him talk with anyone in front of the store? 
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5 Abbott - cross - Matarazzo 

g Therefore you don't know what he was doing 

in the front of the store? 

A No, sir. 

q How long did ne stay in the front of the 

store before you saw him again? d 

A Maybe 15 or 20 minutes. 

Q And during those 15 or 20 minutes were you 

alone in the back? 

A No, sir. 

g In whose company were you? 

A Mr. Blanco, Mr. Fiffe and Mr. Bermudez. 

Q What were you discussing? 

A At any particular time or — 

Q At any time during those 15 minutes, what 

were you discussing? 

A A possible future transaction. Also discussed 

the fact that the package had not yet arrived. 

Q You were talking about a package of not 

surgar, you were talking about cocaine, weren't you? 

A Yes, sir. 

U Mr. Vivas was in front of the store? 

A At this point, yes. 

MR. MATARAZZO: Thank you. 
q Mr. Abbott, I'm sorry to have to go back in 
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Abbott — cross - Matarazzo 


time, but you mentioned a telephone number that you 
;aw Mr. Fiffe call before yauwent to the Estrella Record 


Shop, 657-1358. 


that is? 


Do you have any knowledge as to whose numbe: 


Yes, sir. 

Would jou please tell me — 

MR. SUTTON: Objection. No proper foundation 


has been laid. 


THE COURT: I will allow it. This is cross- 


examination . 


MR. MATARAZZO: Withdrawn. 

657-1358, is that the telephone number of the 


Estrella Record Shop? 

A No, sir. 


(Continued on next page.) 
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Abbott-cross/Matarazzo 

CROSS-EXAMINATION . I 

BY MR. MATARAZZO: (Cont.) 

q Are you sure? 

MR. SUTTON: Objection. 

THE COURT: Overruled, I will allow it. 

A I know who the subscriber is and it's not 

the Estrella Record Store. 

MR. SUTTON: Objection and move to strike. 

THE COURT: I will allow it. Motion denied. 
q So that before you went to the Estrella 

Record Shop this telephone call was made and It's not the 

Estrella Record Shop? 

MR. SUTTON: Objection, your Honor, as not 

properly based and founded in the record. 

THE COURT: This is cross-examination. It's 
a lot different than direct examination. I will allov 


it. 


MR. SUTTON: May I have a conference 
THE COURT: Sure, you can confer with 
Mr. Matarazzo over in the corner, outside the hearing 
of the Jury. Over in the corner of the courtroom. 
(Pause while counsel confer.) 

THE COURT: Now wait. If you are going to 
nnv talking it will be out of earshot of the Jury. 


do any talking it will 
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Abbott- cro33/Matarazzo 
[, MATARAZZO: The question will be with¬ 


drawn . 

BY MR. MATARAZZO: 

q Now, before you went to the Estrella Record 

Shop, is It a fact that you, Mr. Flffe and Mr. Blanco cade 

arrangements to inspect cocaine? 

A I was told by Mr. Blanco the package would 

be available for »ny inspection. 

q Sir, did I hear correctly today and yesterday 

that it was your impression that you were not going to buy 
cocaine, tut you were going to inspect it? 

A That was my impression, yes. 

MR. MATARAZZO: Thank you. 

If you will be patient a moment, please. 

(Pause.) 

BY MR. MATARAZZO: 

q Mr. Abbott, according to your testimony you 

asked someone In the back room, before you left. If you 
could have a blow for the man In the car who was waiting 

so long — what's a blow? 

A A blow is a small amount of cocaine that one 

would take - I guess you would call It a dosage unit of 


cocaine. 


In other words, one would take a sample of th< 
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3 Abbott - cross/Matarazso 

cocaine or a little bit, I suppose, if I am correct, if I am 

not, please correct me — plaoe it in the palm of one hand 

and anlff it — la that a blow, air? 

A y*a , sir, it's enough to get high on. 

MR. SUTTON: May I have a aide bar? 

THE COURT: The Jury may be exeused. 

(Jury leaves courtroom.) 

MR. SUTTON: Your Honor, I would ask if it 
la possible that your Honor could give a limiting 
instruction that we are not bound by the questions 
that Mr. Mataratao is putting — 

THE COURT: What do you mean it's not 

bound — it's part of the record. 

MR, SUTTON: It does, not affect the defendant 

Mr, Bermuda* until — 

THE COURT: I decline to give any such 

instruction. Everything that cornea into the case is 
in the evidence and It may very well bind your client 
if he la a member of the conspiracy. 

All these conversations, all the things 

that occurred. 

Now, Mr. Matarasso has a right of croas- 
examination for his client the same as your cross- 
examination. 
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M Abbott - oross/Matarasso 

MR, MATARAZZO: May I have a oonfarance — 

THE COURT: You Juat oan't object to a 

question because you don't like it or It doesn't do 
your client any good* When he wanted to provo to the 
jury that the phone number was not his, he had a 
perfect right to do It, 

You think I will prevent him from showing 
a phone number waa not his client's — 

MR, SUTTON: Ho, your Honor, I didn't want 
it to be done In a way not appropriate as to my client. 

THI COURT: / If under the instruction 

that I will give, It blnda your client, it binds 
your ollont* 

MR, MATARAZZO: May wo have a two-mlnute 
conferonce? 

THE COURT: Have a two-mlnute conference. 

Let's get along. That's why we have separate counseJ- 
walt a minute, Mr. Matarasso, I don't want to alt here 
while you are having a conference. 

Ask them to come In, please. 

We will take our lunch hour and you can talk 
te Mr. Sutton for an hour. 

MR. SUTTON: Thank you, your Honor. 

(Jury present.) 


mmm 
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Abbott- cross/Matarasco 
THE COURT: Ws will take out lunch hour at 
this point aid the case will continue at 1:30. That 

is half post one. 

You may step down. 

(Witness leaves witness stand.) 

(Luncheon recess taken.) 
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AFTERNOON SESSION 

(The following occurred in the absence of the 

jury.) 

THE COURT: Mr. Matarazzo? 

Seat the jury. 

MR. SUTTON: Just a moment. 

MR. MAHLER< On the question of the charge to 
the jury, I would just like a little advice perhap?. 

I would like your Honor to charge — 

THE COURT: I won't take any requests this way. 
Write them out and submit them. Requests to charge 
must he submitted. They were supposed to be submitted 
by four o'clock today. 

MR. MAHLER: I have just merely written out the 
request. 

THE COURT: I will take it in writing in any 
way. Then it will be marked for identification and 
that's it. That is your version of what you want me to 
charge. I am not telling you what I think you ought to 

ask. 

TflE CLERK: So marked as Court's Exhibit 1. 

(Document referred to was received and marked 

Court's Exhibit 1.) 

MR. MAHLER: All I wanted to really ask you is 
whether you intend to charge concerning departmentali¬ 
zation of evidence concerning Diaz-Martina* as apart 
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from the other two defendants since he is only on the 
one count — 

THE COURT: I won't charge it that way. I am 
not going to charge it that way. He may be the least 
culpable or he may be the most culpable. That's up 
to them. 

MR. MAHLER I In reading the cases on severance, 
while it seems to be in the Court's discretion not to 
sever, it would appear from the cases that I had read 
originally when I made my motion, that then there must 
be some type of instruction — 

THE COURTi You had better give me the charge 
that you want me to give as to what you call 
departmentalisation« 

Seat the jury. 

MR. SUTTON: One more item — 

THE COURT: I will seat the jury on the time 
scheduled, morning and afternoon. Seat the jury. 

MR. BUTTON: May I have a request, your Honor? 

THE COURT: What is that? 

t 

HI. SUTTON: May I have leave to further cross- 
examine? I had left out something that I should have 


aakad. 


THE COURT: You may have all the time you want 
MR. SUTTON: Thank you. 













MR. MAHLERJ Can we have the 3500 material a 
little more in advance? 


THE COURT: I will not direct anything of that 
nature. That's up to the United States Attorney. 

He gave it to you befora ha had to give it to you when 

* 

he gave it to you. 

MR. MAHLER: We juat had Abbott's. 

THE COURT: He's the only witness. 

Seat tha jury. 

(The jury thereupon returned to the courtroom 
at 1:35 o'olock p,m.) 

DARRV PAUL ARBOTT, called as a witness, havin 
been previously duly sworn by the Clerk of the Court, 
resumed the witness stand and testified further as 
follows: 

THE COURT: All right, Mr. Matarasso, please 
continue your examination. 

MR. MATARAIBO: I beg your pardon. Judge? 

THE COURT: Continue your examination. 

MR. MATARAZZO: I thought counsel was going to 

f 

come back and examine. 

THE COURT: When you get through, then I will 

allow him to go ahead. 

MR. MATARASSO: Very wall. 

(continued on next page) 
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CROSS-EXAMINATION 

BY MR. MATARAZZO (continued): 



0 Mr. Abbott, when you finally left the Estrella 

Record Shop on the evening of November 20th, did you leave 
alone? 

A NO. 

q In whose company did you leave the premises? 

A I left with Mr. Blanco and Mr. Fiffe. 

0 Did you alao go into the car with your 

associate, Mr. Borst? 

A Yea, I did. 

Q And all four of you left? 

A No, sir. Mr. Borst was not inside the store. 

0 I am so sorry. I can't hear you. 

A Mr. Borst was not in the store. 

Q No, but you left -- I understand that — but 

when you left, you left in an automobile in which you and 
Mr. Borst, Mr. Blanco and Mr. Piffe were? 

A No, sir. 


“II 
22 

98 
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0 Very well. Tell us who and how they left? 

A Mr. Blanco ana Mr. Fiffe and myself left the 


store. Me walked together on the street. Then Mr. Blanco 
and Mr. Piffe entered Mr. Fiffe's vehicle and X and Agent 
Borst entered the Government vehicle. 
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Abbott-crosa/Matarasso 


And where did you go from there? 


Well, we went a short distance away and met 


with Group Supervisor Seneca 


Did you return to the store at any time that 


night? 


Vivas come with 


you at all, accompany you at all, out of the store with 


Nr. Blanco end Nr. Piffe? 


Touching upon the substance that you said you 


•aw in the bank of ths store, was it ever at any time, to 


your knowledge, analysed? 


Now, on November 23rd, which is approximately 


three days after you entered the Estrella Record Shop, you 

m ' 

met again with other people — withdrawn -*• did you meet with 
anyone else on November 23rd of 1973 concerning the purchase 


of any substances? 


Whom did you meet with? 


Victor Blanco 


Anyone else? 
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Abbott-cross/Matarazzo 
Q Was Mr. Vivas there? 

A No, sir. 

Q Did Mr. Vivas' name come up? 

A No, air. 

« 

Q X now taka you to April 3, 1974, almost five 

months later, you had occasion to go to the Estrella Record 
Store, is that correct, sir? 

A Yes, sir. 

0 When you went to the store, Mr. Vivas was there? 

A Yes, sir, 

0 Anyone else in the store? 

• +f" 

A Yes, sir. 

Q Who? 

A , Mrs. Vivas. 

Q Were any of the other men whose names you have 

uttered or given in this court in the store at the time? 

^ A . wo, air. 

Q Did there names come up? 

A Yes,* sir, 

Q Who mentioned them? 

A X did. 

* » 

Q Did Mr. Vivas ever mention their names? 

A 7 Mo, sir. 

4 

0 Did the same thing happen on April 5, more or 

- 
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less? 


Yes, sir. 


Q Mr. Abbott# I ask you to try to refresh your 

recollection. You said you went to the store twice after 
November 20th, 1973. You purchased no substance, did you? 

A No, sir. 

Q Did you purchase any substance from Mr. Vivas? 

A No, sir. 

Q Was any shown you? 


Q Now, if you refrosn your recollection for a 

„ .1 

nt did you not go back a third time? 

A Yes, sir, I did. 

0 And on the third time did you purchase any 


* 


substance? 

A No, sir. 

0 Was any shown you? 

A No, sir. 

Q Mr. Abbott, I have another question for you, 

f 

after the arrest of Mr, Vivas did you go to his home? 

MR. KIMELMAN: Your Honor, I am going to object 

< 

to Rhis as boyond the scope of my direct examination. 
THE COURT! That is not the test. 

The jury may be excused* 


m* Ai 

if * * 
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•••rah warrant , tha avidanoa which waa aaisad, part 
of tho avidanca which waa aaisad by tha Government, 

it intonda fro of far at thia trial. 

?HE COURT* Khoaa prariaaa wara aaarchad? 

HR. KIMKLMAN: Pramiaaa of tha dafandant Jorga 

Viva*. 

the court: Who r&praaanta Vivaa? 

MR. MATARAIIO* I do. I'm going to maka tha 

motion to auppraaa on tha following ground** 

Nunbar 1, it la totally diffarant mattar, haa 

nothing to do with thia oaaa, and ia highly 
prejudicial, onea praaantad to a jury. 

THE court* Whan did you firat loam of tha 

aaiaura? 

MR. MATARAZIO* Whan? Two month* ago. 

THE COURT* Why didn't you mat# tha motion 

bafora? 

MR. MATARAZSO* Bacauaa I had no knowledge 

thay wara going to praaont it in thia oaaa. it ia 

« 

a totally diffarant oaaa, totally diffarant arraat 
bafora thia aaalad indictnant. It haa nothing to do 
with thia oaaa, abaolutaly nothing to do with thia 

oanapiraoy oaaa, 

TSE COURT* What waa aaiaad? 

MR. KIMELMAH* Your Honor, Mr. Vivaa ia 
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charted a* « result of that leisure, with possession 
of marijuana. The Government does not intend to 
introduce the marijuana sailed on that occasion 
against Nr. Vivas, but there was also a scale with 
treaas of cocaine and other paraphernalia that could 
be nsed in the cocaine business, which is the object 
of this conspiracy which the Government does intend 
to use against Nr. Vivas. 

THE COURT: What do you say is wrong with the 
leisure? 

NR. HATARAZ 8 O 1 There is nothing wrong with 
the leisure. X say it is a different case. 

THE COURT: You are talking about relevancy? 

NR. MATARA2SO; Not only is it not relevant, 
it is so highly prejudicial, that X will inform the 
Court now that I will move for a mistrial. It has 

nothing to do with this case. All the Government is 
^tempting to do is to window-dress their conspiracy 
ease with a leisure of marijuana and othar articles. 

NR. 8 UTTON: It would be the kind of circum¬ 
stantial evidence — 

THE court iWe are not talking about an unlawfu 
leisure, we are talking about relevancy, aren't we? 

MR. kinelman: X believe Mr. Matarasso is 
talking about prejudice. 









MR. MATARA220; Together with relevancy. 

THE COURT: It ia only irralavant evidence 
that ia prejudicial that we have to be concerned 
about. 

MR. KIMELMAN: The Government would offer 
this evidence aa aimilar acta and to show the motive 
the individuala involved, that they were partici-. 
pating in a cocaine conspiracy. 

THE COURT: When waa the aeiture made? 

MR. KIMELMAN: June 14, your Honor. 

MR. MAHLBR: Then I would have to join in, 
too. I have never been given any notice that there 
waa another warrant in the caae. 

MR. KIMELMAN: That is not true. Last time 
all the lawyera were before the Court I informed all 
the lawyera of the other warrant. 

THE COURT: June 14th, when? 

MR. KIMELMAN: 1974. 

THE COURT: So it waa after the indictment. 

Even if it ia admiaaible, I would have to say 
that it ia chargeable againat only the defendant 
Vivaa. 

MR. KZMXLMAN: That ia aorrect, your Honor. 

THE COURT: At this point I don't Know whether 
it ia admiaaible. I have to hear the caae unfold. 
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Hava you road Unitod State* Against Deaton? 

MR. MATARAZZO: X did not look it up, air. 

THE COURT: Our circuit is vary libaral in 

submitting avidanoa of prior or subsaquant acta and 
Daaton indicates tha distinction betwaan the rule in 
this circuit and in othar circuits. 

MR. SUTTON: Wouldn't that ba limited, your 
Honor, to spaoific — 

THE COURT: In othar circuits, tha Government 
must show that it is not introduoad solaly to show 
tha bad charactar or criminal disposition of the 
dafondant. 

In this circuit it is tha othar position, it 
is introducibla unless it is dasignad solaly for that 
purpose. 

So that I am going to await tha development 
of tha case and I direct tha Government not to offer 
it without alerting raa to tha fact that it is ready 
to offer it, and wa will argue it at that point. 

MR. MATARAZZO: May I make tha following point 
before X leave tha subject? 

This saisuro was before tha release of tha 
sealed indictment. It wss one weak before. I don't 
know whan the indiotment actually took place, but I 

still, — I maintain aooa more — 

l 
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the COURT : It waa filad May 30th. 

MR. MATARAZSOt Tha indictment? 

THE COURT: Yas. 

MR. MATARAZZO: But thera was no action on tha 
indictroant aa far aa tha dafandant waa oonoamad unti] 
afterwards. 

THE COURT: I a* just tailing you when it waa 
filed. It ia an act aubsequent to tha filing of the 
indictment. 

Tha Government chargee that tha indictment 
terminated on or about — 

MR. MATARAZZO: May I alao point out that 
nowhere in tha affidavits permitting this warrant is 

there a referral to the indictment. 

This warrant waa issued on its own merits, 
nothing to do with this indictment, and to introduce 
it aa evidence in this case, I maintain most 
vehemently, is highly prejudicial, because they are 
window-dressing and painting the defendant — 

THE COURT: Mr. Matarasso, I predict that 
most of the Government's evidence, admissible evidsnai, 
will prejudice the defendants. It certainly won't 

help them. 

The only question is whether it is relevant 
to an issue in the case* Te talk about prejudicial 

teetimony, really is net an argument. 
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MR. MATARAZZO: May I ask ona question? 


B 


Am I to understand that if this case involving 
the marijuana and a scale has nothing to do with the 
alleged conspiracy, and cannot be tied up — 

THE COURTj They say they are going to 
introduce evidence that he dealt in cocaine. 

MR. KIMELMAN: Hiat is correct. 

THE COURT: They era not going to introduce the 
marijuana, they are going to introduce a scale that 
showed traces — 

MR. KIMELMAN: We will not introduce the 

marijuana seised. 

THE COURT: That shewed traces cf cocaine on th 
scale, to show that he dealt in cocaine. 

MR. SUTTON: Your Honor has ruled that it will 
not be introduced until at least we have had another 
opportunity to view it again. 

THE COURT: In other words, under Deaton, to 
balance the —- what you call prejudice, and the 
Court uses that term, as I recall it, in the case 
against the defendant, the relevancy, and whether it 
ie on an issue in the case, whether it will, in 


effect, shew that the defendant knowingly Intended — 
intentionally entered this conspiracy. Xf it is not 
at all related to the issues in the case, then I 
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Greer.an - di.vcl 


5 
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7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


eb j net ion -- 

i r R* f'UTTCM: r!<ny vs p izrtLLci.p3.c3 c r 3JT0 v*/s 
leiz out altogether? Are vs participating here? 

Do va have right3 to cro33-examine on anything? 

THE COURT: I’ll give them to — 

THE COURT CLERK: Government's Exhibit 14, 
previously marked for identification, r.ow marked in 
evidence. 

{So narked.) 

0 Special Agent Greenan, I show you what has 

been narked as Government’s Exhibit 15 for identification 
and I ask you if you recognise that object. 

A Yes, I do. 

Q And was that seized by you on June 14, 1974? 

A That’s correct. 

Q Would you tell us where you received that item? 

A I seized it in the residence of Mr. Vivas. The exhibit 

was seized from a cabinet which i3 located in a dining room 
in the main area of the residence. 

Q And, sir, can you toll tin what Government's 

Exhibit 15 for identification is? 

A It's two containers; one with a lid on it. It con¬ 

tains what to me at the tine was a white unknown substance, 
which was later found by the lab to be a powder containing 
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borates. 


Q Based on your experience and training, do you 

know what use is nade of borates? 

A Yes. 

MR. MATARAZZO: Objection. 

THE COURT: Overruled. I'll allow it. 

A Yes. Borates or boric acid is used to dilute the 

cocaine; cut it up. Make one volume a bigger volume. 

Q Sir, after you received Government's Exhibit 15 

for identification, what did you do with it? 

A I brought it into the kitchen area. 

0 And did you follow the same procedure with 

Government's Exhibit 15 as with Government’s Exhibits 13 and 
14? 

A Yes, I did. 

0 And is it your testimony that like the two 

preceding exhibits, you picked it up in the same manner and 
brought it to the court here today in the same manner? 

A That's correct. 

MR. KIMELMAN: I'll offer this in evidence, 
your Honor, Government's Exhibit — 

THE COURT: Same objection? 

MR. MATARAZZO: Same objection to each and 

every article offered in evidence. 
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das it to 

ty ether with 
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j 

1 have tostif 

ied to7 The 

previous G 

4 

j evidence. 



5 

j A Yes, 

it was. 


6 

1 0 

Now, sir. 

may I ask 


Government Exhibit 17 is. 

A This 3.3 a heat sealer. You put it in and it heats 

_ _. ^ j w 1 a t- »■. ell's'll 4 ri .. n r-*r\<xr\ n 1 ! ? f* 


1 

A 

This 

3.3 a hi 

9 

up. 

And at 

one cm 

10 

bag 

or simii 

ar mat 

11 

tog 

ether and 

form 

12 


Q 

N’cw, 

13 

is 

iti-our co 

ini on 

14 

tic 

n is used 

in th 

15 

A 

Yes, 

it is. 

16 



HR. 

17 


m.ent 

Exhibi 

18 


Honor — 

19 


Q 

Did 


New, sir, based on your training and experience, 

t lu ..i. n^ 4 U^ 1 *7 an ^ ^ 


MR. KIMSLMAN: Your Honor, I ask that Govern¬ 
ment Exhibit 17 ba admitted. Kail, if I may, your 


19 q Did you follow the same procedure for Govem- 

20 went Exhibit 17 for identification as you did with the other 

21 Government exhibits in evidence? 


A The only different procedure is that it : s left in 

the night deposit vault. I did take it out on the 17th of 
June to type up what v/e call a EEA form 7A, which i3 a 
chain of custody for narcotic evidence and then returned it 


H 








f~* i\ •*» ;\r\ —. 1 i : • C t 


:-xVL v - 1 : 


cn : v v ’.re ■rv.th these 


Exhibit 10 and 17? 


r'i ? v]iat "ovornr.int 1 " T'x’mbits 


19 through 197 are? 

•* nv^.r r>"r> ~i" ’■'1 ccetsuiorn parked 

Lactose and they are still factory sealed. 

o lased or. veur trainin'? and experience T /ould 

you toll us ’':hat the eurrvse o*-’ Lactose is m a cocaine 


oooration? 


. n f_^. i... ■-*. i ~~ .."i tori - ecidy a oillucin*’ 


or cuttin a rntrrin 


-V -C —. a. 


f; roc: *!;'.''. 


dTVt.d.YI: T 'u'u no further questions. 

, ”r. “rtciEiizno would vou like to 


crosn-axarine first? 


M r, t" x nav I v.’oulcl like to offer 


Ccvernrant's LxMbit 1? thorucrh 19r. in evidence. 

;n r "a n ~." t.9; din'! objection. 

m--p Ovnr r u' ed• Thov pay be parked. 

t**... ^^ f’' i mpent' 3 r.xhibi ts 1 ? thro\.qn 

1?" mevioualy ''.ark'-' 1 for identification now marked 


in evi d *nco, 


•n tr* cleared or clarified 
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t: 

2 ' 
3 ^ 

4 :: 
5 ; ; 


9 : 


10 


11 


12 

13 1 

14 * 

I 

15 

16 

17 

18 

19 

20 
21 

22 1 

23 

24 

25 


5 Or-ririn-tilroct 

as co wVn ch"':’? are being offero 1? 

7 : ’t COU 11: »?ould you like r« to nay it agai 
IP. M.VdLZP: I '/3-.n't too clear on it the 
first tine. 

THE COUP.?: If the* testimony is credited, it 
is against only defendant Vivas, and of cctirsa that 
is also true as to the exhibits. 

Is that satisfactory? 

UP. HMILLR: Yg3. 

c no 3 s-exjv: it: i at i o:i 

BY MR. M.YTAPA7.Z0: 

0 Mr. dr eon an, do you know the nature of the 

charges against this defendant here in this court? 

A I believe it is a conspiracy to violate the 

r’odoral Marcotics Law. 

0. A conspiracy; is th*t right? 

A Ye 3. 

0 Bid you arrest this defendant? 

A Yes. 

o On what charges? 

HR. KIVZL , 'VJI: Objection. 

7!!!2 COURT: Sustained. 

Q Lid you arrast hir for the possession of 

these articles? 
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-r»?naa-cro3s/Matarazzo 

s Objection. 

?: E COOPT: Sustained. 

0 Is this nan now facing charges in this court 

for possession oc these articles? 

THE C0UE7: Objection sustained. 

The jury v'ill disregard the rruestion too. It 
is totally irrelevant. 

(Cor.t'd on next pace.) 
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Greenan-crose/f'atarazzo 

C i.ere you at a bail hearing where the defendant 

was arrainged? 

MR. KIKELKAU: Ob j ec tion. 

THU COURT: Objection sustained. 

Now, if you continue this I will excuse the jury 
and 1 wrll take an offer of proof. 

MR. MATARAZZO: You will take a what? 

j.I:E COURT: I will take an offer of proof 
outside of the hearing of the jury. 

MR. MATARAZZO; 1 would like that. 

TKE COURT: The jury is excused. 

(The jury thereupon retired iron the courtroom.) 

(The following occurred in the absence of the jury. 

MR. KATARRAZZG: Your Honor, I now maintain by 
y®^*" Honor s refusal to have me advise the jury that 
this roan is already facing charges for the possession 
of these articles, and my client is being further 
prejudiced, and the error is being compounded, and he 
cannot receive a fair trial here if he is being 
charged and the exhibits on which he is beinc charged 
in another crime are being shown to the jury. 

TLi. COURT: Tell me what you expect to brine? 
out by your examination of this witness. 

MR. MATARAZZO: The same- thing that the 
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Gx aeuan-cross/:'a tarazco 


a.j listeria attorney is bringing c_c x ;t rov^.rso. ;u-» is 


i'»« to ring •or: ; r cli-r.-: -..cut bo a dr:;c dealer 
•»•'• n -ons-imc/ c ' because he has lactose, 

i . iz. i ii-r. a scales and traces or cocaine. And I 
•iic saying it .us nothin-;? to • lo with -he conspiracy. 


••o arrestee on this charge vnich is a separate 
charge and not sending before this Court, and to bring 
into this Court before this jury is highly prejudicial, 
and collateral, and i:rraterial. 


TCI. COUK'J: Denied. '.'hat you are doing is you 
want to -ring in tnc cnnrges before the jury. 


lid. • ' '.‘hi a\-Z'J: I would like tne jury to know 

that he is -sing held with this in this Court under 


a nirrorenc cr.arge. 


Ti.r C0t.hr: In there a v--thing else vou want to 


:k this ’Witness? 


nc. "hThi- 


.ater, 


I'hr G'.’UhT: I roan about the other charge, 
hh. :’A r b T -h\0: ’hether he was present at the 

arraiyinvent, Whether he caused his arrest. Whether 


he saw tie defendant or placed hin on bail on this 
specific charge' h.a'-ir.g not lino to do with tail charge. 
Ml. Your Conor, if I nay — 


C-’:: a.; :;h I ..-ill sustain objectionto all that 
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Gr M.vun-croi 


•a tar a 


so 


.'.Li I an 

• ^arata 
o ich one 

.1 j.iijuQn 


eying is this non is facing in this Court 
and distinct charges for the possession of 
of these articles. This Court and this 
V.S. attorney are making it look as if it 


proof of a conspiracy which has nothing at all to do 
with tniu. 


THE COURT: fall, I disagree with you. I agree 
with the assistant United STates attorney. The only 
other body that will pass on that, if he i3 convicted, 
is that the Court of Appeals will pass on it and you 
will hear fron them. And if they agree with me you may 
then believe it. But no natter how many tines I nay 
it and try to explain it, it doesn’t seem to get 
through. I made mv ruling. You have got your excep¬ 
tion on the record. It’s clear and that is all. If I 
an wrong there will be a reversal. And you will be 
back before another judge, that’s all. 

Co ahead and seat the jury. 

(The jury thereupon returned to the courtroom 
at 5:17 P.M. o’clock.) 

CPU n I) A N , called as a witness,having 

previously been duly sworn, reamed tne stand and 
testified further as follows: 









1 1 O') 3 

1 Graonjn-direct 

1 

*) '! ... ' 
- j i'es, - am. 

3 !l „ .... • . pr .' r ' >nt Green an, i draw your attention 

l| 

4 . to the 11th of Juno of this V -jar. Did yon execute a uoarch 
f> || warrant on that day? 


q Could you tall us -- 

hR. MATARAZZO: If your Honor please, at this 

point I most respectfully object to the further Une of 
cruestioning of this witness. Because the events which 


1° 

questioning 

of 

this 

11 il 

took place 

on 

June 

12 ; 

nothing to 

do 

with 

13 j 

bo "ore thin 

Court. 
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14 

to it’ cliei 

it. 


15 

m' ' ^ 

X i* i ' 

r ' r » :T n • 

LVm/ :» » • 

1G ' 

J.lp 

ilA* 

AAHAZ 


t;:t: COURT: X would instruct the jury chut the 
testimony qiven by or to b ■ civen by Special Agent 
0reon , n , if vou credit it is only chargeable against 

the c:fondant Jorge Vivas. 

I’ve ruled as a patter of law that the conspirac] 

had e: pirod by this tine June 14, W< “ ' 71 ‘ DO y! ' J 

, ^others ar^ chargeable 

understand the theory upon v-mch otn.r., 

with acts of declarations, outside the presence of the 
accused are on the theory that they're partners in the 
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I ’ NITKI) STATKS ok A M Kit If'A 


VS. 


. i,,, n i\ . . \ .> x.>- j 


Search Warrant 


■ Z 'j4 3 DJ i,J'n . 
:,Y. , 

one fn ’.Iv r> 


.1 t\:< u.or . 

i iV id ■ ■ 11 i u-, . 


I locket No. 
(’use No 

ST. Alll'H WARRANT 


To M C?i CT; / h U< , X 

Affidavit (s) having been made before me by 

of the Druij .r.Iorc .out fjo'.i .i. t. i :,tr,iL i.or 

i ■ on t ho per.-.op < f 

that he has reason to believe that ^ (he pmnisef . kaovv „ us 


' 1; 


ci.ii aji iiL. 


943 l : l : i " .... 

*. s.. brick • ’.n 11 j.iu 


' ,YtJ, If.. Y o t' o story, or. 


in th< 


Ol'lL' 1 11 


District of 


... \, ■ or. 


there is now being concealed certain property, tiameh , 

Gcaodule I narcotic my i oni.i olio Lane» , in vioiat-iot 

title 21, Liiitcd Gtatc s Com , Jcct.ion 1 (a) 


* 



and as 1 am satisfied that there is probable cause to believe that the property.so described is being 
concealed on the person or premises above described and that grounds for application for issuance o! the 
search warrant exist as stated in the supporting affidavit (s). 


You are hereby commanded to search within a period ot ----- 

(not to exceed 10 days) the person or place named for the property specified, serving this warrant 


and making the search 


f> 7 }I} 1 )Grfl(r^ro^CGlOi}.fQiOc\:lII. i aO:p,KL) I an(1 if lh(l property be found 
1 at any time in the day or night* / 

there to seize it, leaving a copy of this warrant and receipt for the property taken, and prepare a written 
inventory of the property seized and promptly return this warrant and bring the property he tore 
_as required by law. 


FmUral lud/t or magUIrtlt 
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Dated this ldth day of Juno 


•“> 74 . U* .i. s'v 

VV ’ 


l' f\ ( 


Jujrr trderot «-r State ( ourt of Nf\.‘r>h *»r Federal Mail irate 


•The Federal Kulrs Criminal Procedure provide: 'The warrant shall here ved in the daytime, unjrvs the '..ih..ntv h ■ ivi..|.r..’e provision 

in the warrant, and lor reasonable cause iluwn, amhorires Us execution at times other than daytime (Hole 11 u , \ ''in. . of ... ... lor it a 
sonuhle cause sho. Id be made in the utliJuvitts) il a search is to be authorired at any time J.n . r ii'Klu purs.. ,..t i ■ Unit 41(c). 
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RETURN 


Cy 


I received the attached search warrant ' * »•> o i u 

6 


, 19 7V, and have executed it as 


follows: 


On 


r w v 1 ’ i 

ribed in the warrant and 


I 1 .) /r/ ;i t ( , oVIoeK \ M, I searched the person or premises do 
( h / ’ ItZr <-L -) _ 


I left a copy of the warrant with_ 

name of person searched or owner or ‘at the place,of March 

together with a receipt for the items seized. 

The following is an inventory of property taken pursuant to the warrant: 

.A (. f'l. ■ ^ k I 

I V i - _y.-S.~L- - ^ V <‘-<' >M.- 

1 i-i <•*,;,-(.( x * ix k < **■■ ('•■■ fir-.L .•( -Lc* ..u-toxL* 

/ ) V C" 1 *0 *• <C 

, -(V- ’ .1 I l < l »■*»»«•»><<• 


rv, * 

,x 


' i Ay i - \ 


IS K'-e»v' v 1 •0’j v 

i-V' . A/ - ‘ d V A ' ' 't 


i . VajvI^ ; t 1 ' * •<* ' ^ 

j 

t I *i -i * * ^ 1 


1.(0 It <» 1 ' l ' 

t -r... k ‘ A 'tf 


T.| * t . ^ . I f 

This inventory was made in the presence of / k i W 

, , / ' t / 

and 'lit , c t ■ if\ > 1 * 


1 / 

! swear that this inventory is a true and detailed account ot all the property taken by me on the 
warrant. 

VOo>, f '' w f . or- t->_ 


Subscribed and sworn to and returned before me this 


day of 


. 19 


Federal Muf titrate 








